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ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

February 1, 2010

Ms. Casey L. Ware

Armbrust & Brown, L.L.P.

100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744

OR2010-01527

Dear Ms. Ware:

You ask whether certain information is subject to required pilblio disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 368917.

The Wells Branch Municipal Utility District (the “district™), which you represent, received
a request for information pertaining to complaints, reports, or concerns by four named
individuals. You state you are releasing some information. You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.103, 552.107,
and 552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note you have marked some information as not responsive to the request. We
also note that a portion of the submitted information, which we have marked, is not
responsive to the instant request because it was created after the date of this request. . The
district need not release non-responsive information in response to this request, and this
ruling will not address the public availability of such information.

We note that portions of the submitted information consist of completed evaluations,
information in a voucher relating to the expenditure of public funds, and a final opinion
issued in the adjudication of a case. This information is subject to section 552.022 of the
Government Code, which provides: '
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[T]he following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

. (1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108;

(3) information in an account, voucher, or contract relating to
the receipt or expenditure of public or other funds by a
governmental body;

(12) final opinions, including concurring and dissenting
opinion, and orders issued in the adjudication of cases[.]

- Gov’t Code § 552.022(a)(1), (3), (12). The district may only withhold the information

. subject to section 552.022(a)(1) if it is express confidential under other law or excepted from
disclosure under section 552.108. The district may only withhold the information subject to
section 552.022(a)(3) and 552.022(a)(12) if it is “expressly confidential under other law[.]”
You do not raise section 552.108 for the information subject to section 552,022(a)(1).
Although you raise section 552.103 of the Government Code for the information subject to
section 552.022, this section is a discretionary exception to disclosure that protects the

- governmental body’s interests and may be waived. See Dallas Area Rapid Transitv. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.— Dallas 1999, no pet.) (governmental
body may waive section 552.103); see also Open Records Decision Nos. 665 at 2 1.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not “other law” that makes information
confidential for the purposes of section 552.022. Therefore, the district may not withhold
the information subject to section 552.022 under section 552.103. Section 552.101 is “other
law” for purposes of section 552.022. Accordingly, we will address your argument under

- section 552.101 for the information in Exhibit C. We will also address your argument under
section 552.103 for the information that is not subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of the Government Code encompasses the Americans with
Disabilities Act (the “ADA”), which provides for the confidentiality of certain medical
records of employees and applicants. Specifically, the ADA provides that information about
the medical conditions and medical histories of applicants or employees must be (1) collected
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and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a
confidential medical record. In addition, an employer’s medical examination or inquiry into
the ability of an employee to perform job-related functions is to be treated as a confidential
medical record. 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
The Equal Employment Opportunity Commission determined medical information for the
purposes of the ADA includes “specific information about an individual's disability and
related functional limitations, as well as, general statements that an individual has a disability
or that an ADA reasonable accommodation has been provided for a particular individual.”
See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate
General Counsel, National Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations
define “disability” for the purposes of the ADA as “(1) a physical or mental impairment that
substantially limits one or more of the major life activities of the individual; (2) a record of
such an impairment; or (3) being regarded as having such an impairment.” 29 C.F.R.
§ 1630.2(g). The regulations further provide that physical or mental impairment means: (1)
any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting
one or more of the following body systems: neurological, musculoskeletal, special sense
organs, respiratory (including speech organs), cardiovascular, reproductive, digestive,
genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any mental or psychological
disorder, such as mental retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities. Seeid. § 1630.2(h). Upon review, we find the district has
failed to demonstrate the ADA is applicable to any portion of the submitted information.

Accordingly, the district may not withhold any of the submitted 1nf01mat10n under
section 552.101 on that basis.

We next address your arguments for the information that is not subject to section 552.022.
Section 552.103 of the Government Code provides in pertinent part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s.office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an’
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
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particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551
at 4.

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). This office has stated that a
pending complaint with the Equal Employment Opportunity Commission (the “EEQC”)
indicates litigation is reasonably anticipated. Open Records Decision Nos. 386 at 2
(1983), 336 at 1 (1982).

You seek to withhold Exhibits B, C, D, and E-5 under section 552.103. You state these
exhibits pertain to three separate complaints filed with the EEOC. We note, however, the
Notice of Charge of Discrimination in Exhibit D is dated November 18, 2009. Youreceived
the request on November 5, 2009. You have provided no other representations that the
district reasonably anticipated litigation in this matter on the date the district received the
request. Accordingly, the district may not withhold Exhibit D under section 552.103. In
contrast, the Notice of Charge of Discrimination in Exhibit B is dated September 21, 2009.
The Notice of Charge of Discrimination in Exhibit C is dated October 16, 2009. You further
state that, as of the date the district received the instant request, these charges remained
pending with the EEOC. Based on your representations and our review, we conclude the
district reasonably anticipated litigation concerning the information in Exhibits B, C, and E-5
when it received the request for information. You also state Exhibits B, C, and E-5 relate to
the anticipated litigation because the submitted documents pertain to the events leading up
to the employees’ termination. Based on your representations and our review, we find .
Exhibits B, C, and E-5 are related to the anticipated litigation for purposes of
section 552.103.!

In this instance, however, the opposing parties in the anticipated litigation appears to have
previously seen or had access to some of the information at issue. We note that the purpose
of section 552.103 is to enable a governmental body to protect its position in litigation by
forcing parties to obtain information relating to litigation through discovery procedures. See
ORD 551 at 4-5. If the opposing party previously has seen or had access to information
‘relating to litigation, through discovery or otherwise, then there is no interest in withholding
such information from public disclosure under section 552.103. See Open Records Decision

' As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.




Ms. Casey L. Ware - Page 5

Nos. 349 (1982), 320 (1982). Therefore, to the extent that the opposing parties in the
anticipated litigation have previously seen or had access to the submitted information, any
such information may not be withheld under section 552.103. The district may withhold the
rest of the submitted information under section 552.103. We note that the applicability of
section 552.103 ends once the related litigation concludes or is no longer reasonably
anticipated. See Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982). We next address your arguments for the information in Exhibit D, the
information the opposing parties have seen, as well as the information subject to
section 552.022.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writref’d n.r.e.), the court ruled that
the test to be applied to information claimed to be protected under section 552.102 is the
same as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial Accident Board for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101 of the Government Code. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976). Information
is protected from disclosure under the common-law right to privacy if (1) it contains highly
intimate or embarrassing facts, the release of which would be highly objectionable to a
reasonable person, and (2) it is not of legitimate concemn to the public. See id. at 685. The
type of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

In addition, this office has found that some medical information or information indicating
disabilities or specific illnesses is protected under common-law privacy. Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). This office has also
found that personal financial information not relating to a financial transaction between an
individual and a governmental body is generally protected by common-law privacy. See
Open Records Decision Nos. 600 (1992) (employee’s designation ofretirement beneficiary,
choice of insurance carrier, election of optional coverages, direct deposit authorization, forms
allowing employee to allocate pretax compensation to group insurance, health care or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). We note, however, that information about a public employee’s
qualifications, disciplinary action and background is not protected by common-law privacy.
See Open Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance and the circumstances of his resignation or termination), 405
at2-3 (1983) (public has interest in manner in which public employee performs his job), 329
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at 2 (1982) (information relating to complaints against public employees and discipline
resulting therefrom is not protected under former section 552.101 or 552.102), 208 at 2
(1978) (information relating to complaint against public employee and disposition of the
complaint is not protected under either the constitutional or common-law right of privacy).
Upon review, we find a portion of the submitted information is highly intimate or
embarrassing and of no legitimate concern to the public. Accordingly, the district must
withhold the information we have marked under section 552.102 in conjunction with
common-law privacy. However, we find that none of the remaining information is highly
intimate or embarrassing, and therefore no portion of the information may be withheld under
section 552.102 of the Government Code.

We note some of the information that is not being withheld under section 552.103 contains
employees’ personal information: Section 552.117(a)(1) excepts from disclosure the current
and former home addresses and telephone numbers, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 ofthe Government Code.
Gov’t Code § 552.117(a)(1).2 We note that section 552.117 also encompasses personal
cellular telephone numbers, provided that the cellular telephone service is not paid for by a
governmental body. See Open Records Decision No. 670 at 6 (2001). Whether information
is protected by section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). Pursuant to section 552.117(a)(1),
the district must withhold the home address, home telephone number, family member
information, and social security number of a current or former employee of the district who
elected, prior to the district’s receipt of the request for information, to keep such information
confidential. Therefore, if the employees whose information we have marked timely elected
to withhold their personal information, the district must withhold this information pursuant
to section 552.117(a)(1) of the Government Code; however, the district may only withhold
the personal cellular telephone number we have marked if the cellular service was paid for
with the employees’ own funds. If the employees did not timely elect to withhold their
personal information, then the district may not withhold this marked information under
section 552.117(a)(1) of the Government Code.

We also note the information contains Texas motor vehicle information. Section 552.130
of the Government Code excepts from disclosure “information [that] relates to . . . a motor
vehicle operator’s or driver’s license or permit issued by an agency of this state [or] a motor
vehicle title or registration issued by an agency of this state[.]” Gov’t Code § 552.130(a)(1),

*The Office of the Attorney General will raise a mandatory exception, such as section 552.1 17, on

' behalfofa governmental body, but ordinarily will not raise other exceptions: See Open Records Decision Nos.

481 (1987), 480 (1987), 470 (1987).
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(2). Accordingly, the district must withhold the information we have marked pursuant to
section 552.130.%

Younext claim section 552.107 of the Government Code for the information in Exhibits E-1
and E-3. Section 552.107(1) protects information that comes within the attorney-client
privilege. When asserting the attorney-clientprivilege, a governmental body has the burden
of providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
governmental body must demonstrate that the information constitutes or documents a
communication. /d. at 7. Second, the communication must have been made “for the purpose
. of facilitating the rendition of professional legal services” to the client governmental body.
TEX.R. EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. In re Tex. Farmers -Ins. Exch., 990
S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege
does not apply if attorney acting in a capacity other than that of attorney). Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. See TEX. R. EvID. 503(b)(1). Thus, a governmental
. body must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, meaning it was “not intended to be disclosed to third persons
other than those to whom disclosure is made in furtherance of the rendition of professional
legal services to the client or those reasonably necessary for the transmission of the
communication.” /d. 503(a)(5). Whether a communication meets this definition depends
onthe intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no pet.). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

You state that the information at issue consists of communications between attorneys for the
district and the district’s human resources consultant, all of whom you have identified. You
state that these communications were made in furtherance of the rendition of legal services
to the district, and you inform this office that these communications have remained
confidential. Based on your representations and our review, we agree that the information

* We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including Texas driver’s
license numbers under section 552.130 of the Government Code, without the necessity of requesting an attorney
general decision.
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atissue constitutes privileged attorney-client communications. Accordingly, the district may
withhold Exhibits E-1 and E-3 under section 552.107 of the Government Code.

You claim section 552.111 of the Government Code for Exhibit E-2. Section 552.111
excepts from disclosure “an interagency or intraagency memorandum or letter that would not
be available by law to a party in litigation with the agency.” Gov’t Code § 552.111. This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, recommendations,
and opinions in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex.
App.—San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open
Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, and opinions that reflect the policymaking processes of the
governmental body. See ORD 615 at5. A governmental body’s policymaking functions do
not encompass routine internal administrative or personnel matters, and disclosure of
information about such matters will not inhibit free discussion of policy issues among agency
personnel. Id.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351
(Tex. 2000) (Gov’t Code § 552.111 not applicable to personnel-related communications that
did not involve policymaking). A governmental body’s policymaking functions do include
administrative and personnel matters of broad scope that affect the governmental body’s
policy mission. See Open Records Decision No. 631 at 3 (1995). Moreover, section 552.111
does not protect facts and written observations of facts and events that are severable from
advice, opinions, and recommendations. See ORD 615 at 5. But if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, the factual information also may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982). '

The information at issue consists of a communication concerning the application of a conflict
resolution policy. Upon review, we find the remaining information pertains to a routine
personnel matter that does not rise to the level of policymaking. Accordingly, the district
may not withhold the information at issue under section 552.111 and the deliberative process

privilege.

In summary, the district must release the information subject to section 552.022. To the
extent the opposing parties have not seen or had access to the submitted information, the
district may withhold Exhibits B, C, and E-5 under section 552.103. The district must
withhold the information we have marked under section 552.102 in conjunction with
common-law privacy. The district must withhold the information we have marked pursuant
to section 552.130. The district must withhold the information we have marked under
section 552.117 to the extent that the employees concerned timely elected under
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section 552.024 to keep this information confidential. The district may withhold Exhibits
E-1 and E-3 under section 552.107 of the Government Code. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the ules Administrator of the Office of
the Attorney General, toll free, at (888) 67

Sincerely,

Chris Schulz
Assistant Attorney General
Open Records Division ' B
CS/ec

Ref:  ID# 368917

FEnc. Submitted documents

cc: Requestor
(w/o enclosures)




