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0R2010-01532

Dear Ms. White:

You ask whether certain'information is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 368817.

The City of Southlake (the "city"), which you represent, received a request for Villi.OUS
pers011l1el and job perfomlilllce records regarding eight named individuals; all evidence
pertaining to a specified incident; police standard operating procedures for conducting
criminal investigations; a specified contract; a specified city ordinilllce; specified e-mails;
infonnation regarding a nilllled individual; illld all information from a specified time period
pertaining to the requestor, excluding anye-mails sent to or from the requestor. You state
the city will provide some of the requested infonnation to the requestor. You claim the
submitted e-mails illld attac1llnents, pers011l1el records, and letters are excepted from
disclosure under sections 552.101,552.107,552.117,552.130,552.137, and 552.147 ofthe
Govenllnent Code. We have considered the exceptions you claim illld reviewed the
submitted infonnation.

hntially, you infonn us a portion ofthe submitted infonnation was the subject of a previous
request for infonnation, in response to which tins office issued Open Records Letter
No. 2009-09517 (2009). In that TIlling, we concluded the city must withhold portions ofthe
infonnation at issue under section 552.101 of the Govenllnent Code in conjlmction with
section 418.812 of the Goven1l11ent Code and lmder section 552.136 of the Goven1l11ent
Code. Because you state the law, facts, and circumstilllces on wInch the prior TIlling was
based have not chilllged, the city must continue to rely on that TIlling as a previous
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determination and withhold or release the previously ruled upon infOlmation in accordance
with Open Records Letter No. 2009-09517. See Open Records Decision No. 673 (2001) (so
long as law, facts, and circumstances on which prior ruling was based have not changed, first
type of previous dete1111ination exists where requested infonnation is precisely same
information as was addressed in plior att0111ey general ruling, ruling is addressed to same,
govenmlental body, and ruling concludes that information is or is not excepted :5..om
disclosure) .

Section 552.101 ofthe Govenllnent Code excepts :5..om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses infonnationmade confidential by other statutes,
such as section 418.182 ofthe Texas Homeland Security Act (th~ "HSA"), chapter 418 of
the Govemment Coqe. Section418.182 provides:

(a) Except as provided by Subsections (b) and (c), infonnation, including
access codes and passwords, in the possession of a govemmental entity that
relates to the specifications, operating procedures, or location o~ a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

ld. § 418.182. The fact that infonnationmay be related to a gove111mental body's secmity
conce111S does not make such infonnation per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language ofconfidentiality provision controls scope
ofits protection). Furthermore, the mere recitation by a governmental body ofa statute:s key
tenns is not sufficient to demonstrate the applicability of a claimed provision. As with any
exception to disclosure, a goven1111ental body asse1iing one ofthe confidentiality provisions
ofthe HSA must adequately explain how the responsive records fall within the scope ofthe
claimed provision. See Gov't Code § 552.301(e)(1)(A) (gove111mental body must explain
how claimed exception to disclosure applies).

You state a portion of the remaining infonnation identifies the location of a city security
system. Upon review, we detennine the infonnation you have marked relates to the location
of a security system used to protect public or private property from an act of telTorism or
related criminal activity. Accordingly, the city must withhold the information you have
marked under section 552.101 ofthe Govenmlent Code in conjunction with section 418.182
ofthe Govenllnent Code.

Section 552.101 of the Goven1111ent Code also encompasses section 1703.306 of the
Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employ,ee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose illfonnatioll acquired from a polygraph
examination to another person other than:



Ms. Cara Leahy White - Page 3

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa goven1lllental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners] Bom"dor any other govermnental agency that
acquires information from a polygraph examination lmder this section shall
maintain the confidentiality of the infonnation.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
infonnation except as provided by this section.

Occ. Code § 1703.306. You claim the polygraph examination results in the relnaining
infOl1TIation are excepted under section 1703.306. We agree this information is within the
scope ofsection 1703 .306. We note the infOl1TIation pertains to a polygraph examination of
the requestor. Thus, the city has the discretion to release the requestor's polygraph
exmnination infOlmation pursuant to section 1703.306(a)(1) ofthe Occupations Code. See
Open Records Decision No. 481 at 9 (1987) (predecessor to section 1703.306 pennitted, but
did not require, polygraph examination results to be disclosed to exmninees). Otherwise, the
city must withhold the polygraph exmnination results under section 552.101 of the
Govenllnent Code in conjunction with section 1703.306(a) of the Occupation$ Code.

. .

Section 552.101 of the Govenllnent Code also encompasses the doctrine ofcOlmnon-law
privacy, which protects inf01111ation that (1) contains highly intimate or embarrassing facts,
the publication ofwhich would be highly objectionable to a reasonable person, mld (2) is not
of legitimate concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668,685 (Tex.1976). To establish the applicability of cOlmnon-law privacy, both
prongs of this test must be demonstrated. Id. at 681-82. This office has found some kinds
of medical infonnation or infonnation indicating disabilities or specific illnesses are
excepted from required public disclosure lmder common-law privacy. See Open Records
Decision Nos. 470 (1987) (ilhless from severe emotional andjob-related stress), 455 (1987)'
(prescription drugs, illnesses, operations, and physical handicaps). COlmnon-law privacy
does not, however, protect all medically-related infonnation. See Open Records Decision
No. 478 (1987). Individual detelminations m'e required. See Open Records Decision
No. 370 (1983). You claim some ofthe remaining infonnation is protected by c01111non-law
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privacy because it identifies an employee's medical condition. Upon review, we agree the
medical infonnation that identifies the employee's specific medical condition, which we
have marked, is highly intimate or embal1'assing and is not of legitimate public conce111.
Accordingly, the infonnation we have marked must be withheld under section 552.101 ofthe
Gove111ment Code in conjullctionwith cOl11mon-lawprivacy. You have failed to demonstrate
how the remaining information you seek to withhold under cOlllinon-law privacy identifies
the employee's medical condition. Consequently, the remaining inf0111lation at issue may
not be withheld under section 552.101 of the Govenllnent Code in conjunction with
common-law privacy. As you have claimed no other exceptions to disclosure for tIllS
infonnation, it must be released.

Section 552.107(1) of the Government Code protects infonnation coming within the
att0111ey-client privilege. When asserting the att0111ey-client privilege, a governmental body
has tile burden ofproviding the necessary facts to demonstrate the elements ofthe plivilege
in order to withhold the infonnation at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a gove111mental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the conllnunication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client goven1111ental
body. TEX. R. BVID. 503(b)(1). The privilege does not apply when an att0111ey or
'representative is involved in some. capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, oligo proceeding) (att0111ey-client
plivilege does not apply if att0111ey acting in capacity other than that of att0111ey).
Goven1111ental att0111eys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an att0111ey for the govenllnentdoes not demonstrate tIllS element. Third, the
privilege applies only to cOl11munications between or among clients, client representatives,
lawyers, lawyer representatives, and lawyers.representing another party in a pending action
conce111ing a matter of COlllinon interest therein. TEX. R. BVID. 503(b)(1)(A)-(B). Thus, a
govenllnental body must infonn tIllS office ofthe identities and capacities ofthe individuals
to whom each cOlllinunication at issue has been made. Lastly, the att0111ey-client privilege
applies only to a confidential cOlllilllmication, id. 503(b)(1), meaning it was "not intended
to be disclosed to tlllrd persons other than those to whom disclosure is made in fmtherance
ofthe rendition ofprofessional legal services to the client or those reasonably necessary for
the transmission of the conllnmllcation." Id.503(a)(5). Whether a cOlllinmllcation meets
this definition depends on the intent of the paliies involved at the time the infonnation was
conll111Ullcated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no
pet.). Moreover, because the client may elect to waive the privilege at any time, a
govenll11ental body must explain that the confidentiality of a commmllcation has been
maintained. Section 552.107(1) generally excepts all entire cOlllinlmication that is
demonstrated to be protected by the att0111ey-client privilege unless otherwise waived by the
govenll11ental body. See·Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire cOlllilllmication, including facts contained therein).
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You have marked the e-mai1s and attachments in the remaining infOlmation you claim are
protected by the attomey-client plivi1ege. You state the marked e-mails and attachments are
conllTIlmications between attomeys for the city and city officials, and between city officials
discussing legal. advice received from attomeys for the city. You also state these
cOlmnunications were made in furtherance ofthe rendition ofprofessiona11ega1 services, the
cOlllIDlmications were made in confidence, and that confidentiality has been maintained.
Based on yom- representations and om- review ofthe infonnation at issue, we find you have
demonstrated the applicability of the attomey-clielit privilege to the marked e-mai1s and
attac11111ents. Thus, the city may withhold the marked e-mai1s and attachments under
section 552.107 ofthe Govemment Code.

You claim some of the remaining infomlation is excepted under section 552.117 of the
Govennnent Code. Section 552.117(a)(2) excepts from public disclosm-e the home
addresses, home telephone l1lmlbers, and social security number of a peace officer, as well
as infomlation that reveals whether the peace officer has family members, regardless of

. whether the peace officer complies with sections 552.024 and 552.1175 ofthe Government
Code.! Gov't Code § 552.117(a)(2). You have marked the home addresses and social
secm-ity number of a peace officer, and we have marked the officer's home telephone
numbers. This infonnation mustbe withheld under section 552.117(a)(2) ofthe Govenllnent
Code.2

Section 552.117(a)(1) of the Govennnent Code excepts from disclosm-e the current and
fonner home addresses and telephone numbers, social secm-itynumbers, and fami1Ylnember
infOlmation ofcurrent or fonner officials oi- employees ofa governmental body.who request
this infonnation be kept confidentia1lmder section 552.024 of the Govennnent Code. Id.
§ 552.117(a)(1). Additionally, section 552.117 encompasses personal cellular telephone·
nmnbers, provided the cellular telephone service is paid for by the employee with his or her
own funds. See Open Records Decision No. 670 at 6 (2001) (extending
section 552.117(a)(1) exception to personal cellular telephone number and personal pager
number of employee who elects to withhold home telephone number in accordance with
section 552.024). Whether infomlation is protected by section ~52.117(a)(1) must be
detennined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). The city may only withhold infonnation mlder section 552.117(a)(1) on behalf of
cunent or fonner officials or employees who made a request for confidentiality lmder
section 552.024 plior to the date on which the request for this infonnation was made. You
state, and provide docmnentation showing, the employees whose infonnation is at issue
timely chose to not allow public access to their home addresses, home telephone numbers,
social secm-itynumbers, and family member infonnation. Youhave marked home addresses,
a home telephone number, and a cellular telephone lllunber that you claim are protected

l"Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure.

2As our lUling for tIus information is dispositive, we need not address your remailllng argument for
a portion of this information.
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under section 552.117. Additionally, we have marked the cellular telephone number ofone
of the employees at issue. Upon review, we agree the city must withhold the marked
personal infornlation pursuant to section 552.117(a)(1) ofthe Govenllnent Code. However,
ifthe employees at issue do not pay for the cellular telephone service for the marked celfular
telephone numbers, the marked cellular telephone mmlbers may not be withheld lmder
section 552.117(a)(I) of the Govenllnent Code.

You seek to withhold Texas driver's license numbers, which you have marked, in the
remaining information. Section 552.130 of the Govenll11ent Code provides infonllation
relating to a motor vehicle operator's or driver's license, title, or registration issued by a
Texas agency is excepted from public release. Gov't Code § 552.130(a)(I), (2). Thus, the
city must withhold the marked driver's license munbers, as well as the driver's license class
we have marked, lmder section 552.130 of the Government Code.

You claim some ofthe e-mail addresses in the remaining information are confidentiallmder
section 552.137 of the Govenunent Code. TIlls section provides "an e-mail address of a
member ofthe public that is provided for the purpose ofcOlllillunicating electrOlllcally with
a governmental body is confidential and not subject to disclosure under [the Act]," unless
the owner of the e-mail addresshasaffinllativelyconsentedtoitspublicdisclosure.Id.
§ 552. 137(a)-(c). The types of e-mail addresses listed in section 552'. 137(c) may not be
withheld under this exception: See id. § 552. 137(c). Likewise, section 552.137 is not
applica]Jle to an institutional e-mail address, an mternet website address, or an e-mail address
that a governmental entity maintains for one of its officials or employees.

You have marked the e-mail addresses you seek to withhold. We note, however, that some
ofthose e-mail addresses are maintained by govel111nental bodies for their employees. Thus,
those e-mail addresses, which we have marked for release, may not be withheld lmder
section 552.137 ofthe Goveniment Code. See id. § 552.137(c)(I). You state the owners of
the remaining e-mail addresses at issue have not consented to the release oftheir information.
Accordingly, the city must withhold the remailllng marked e-mail addresses lmder
section 552.137 of the Govel11111ent Code.

In SlUllillary, the city must continue to rely on Open Records Letter No. 2009-09517 as a
previous determination and withhold or release the previously ruled upon infonnation in
accordance with that-mling. The city has the discretion to release the requestor's polygraph
examination informationpursuant to section 552.101ofthe Government Code in conjunction
with section 1703 .306(a)(1) ofthe Occupations Code. The citymaywithhold the e-mails and
attac1unents you have marked lUlder section 552.107 ofthe Govel11111ent Code. The city must
withhold the marked security system location infol111ation lUlder section 552.101 of the
Govel11111ent Code in conjlUlction with section 418 .182 ofthe Government Code; the marked
information lUlder section 552.101 of the Govel11111ent Code in ·conjunction with
common-law privacy; the marked addresses, telephone munbers, and social securitynumber
under section 552.117(a)(2) ofthe Govel11111ent Code; the marked addresses and telephone
numbers under section 552.117(a)(I) ofthe Government Code, however, the marked cellular
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telephone munbers may only be withheld ifthe city does not pay for the cellular service; the
marked driver's license infomlation lU1der section 552.130 ofthe Government Code; and,
with the exception of the e-mail addresses we have indicated, the marked e-mail addresses
under section 552.137 of the Govennnent Code.3 The remaining infonnation must be
released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
t6 the facts as presented to us; therefore, this ruling must not be relied upon as a previous

.determination regarding any other infonnation or any other circmnstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govennnent Hotline, toll fi'ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation lU1der the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincere/ /'

~-
Ana Camlina Vieira
Assistant Attomey General
Open Records Division

ACV/dls

Ref: ID# 368817

Enc. Submitted docmnents

c: Requestor'
(w/o enclosures)

3We note tIus office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govenmlental bodies authorizing themto withhold ten categories ofinformation, including Texas driver's
license l1lunbers under section 552. 130 ofthe Govelmnent Code and e-mail addresses ofmembers ofthe public
under section 552.137 of the Govelmllent Code, without the necessity of requesting an attomey general
decision. .


