ATTORNEY GENERAL OF TEXAS
_GREG ABBOTT

February 2, 2010

Ms. Leticia D. McGowan

School Attorney

Dallas Independent School Dlstrlct
3700 Ross Avenue

Dallas, Texas 75204

OR2010-01572
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 369347 (ORR# 8990).

The Dallas Independent School District (the “district”) received a request for the Legal
Review Committee files for a specified district employee. You claim the submitted
informationis excepted from disclosure under sections 552.101, 552.130, and 552.135 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. '

We must address the district’s obligations under the Act. Pursuant to section 552.301(e) of
the Government Code, the governmental body is required to submit to this office within
fifteen business days of receiving the request (1) general written comments stating the
reasons why the stated exceptions apply that would allow the information to be withheld, (2)
a copy of the written request for information, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of the
specific information requested or representative samples, labeled to indicate which
- exceptions apply to which parts of the documents. See Gov’t Code § 552.301(e). Youstate
the district received the request for information on November 12, 2009. Although you
attest you deposited a copy of the specific information requested in the mail on
November 24, 2009, the envelope in which you submitted the requested information bears
a postmark date of December 8, 2009. See id. § 552.308 (describing rules for calculating
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submission dates of documents sent via first class United States mail, common or contract
carrier, or interagency mail). Consequently, we ﬁnd the d1strlct falled to comply Wlth the

requiremerits of section 552.301. -

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption the requested information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates a compelling
reason to withhold the information to overcome this presumption. See id. § 552.302; City
of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.—Amarillo 2007, pet. granted);
Simmons v. Kuzmich,166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005, no pet.); Hancock
v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open
Records Decision No. 630 (1994). Generally, a governmental body may demonstrate a
compelling reason to withhold information by showing the information is made confidential
by another source of law or affects third party interests. See Open Records Decision No. 630
(1994). Because sections 552.101, 552.130, and 552.135 of the Government Code can
provide compelling reasons to withhold information, we will consider your arguments under
these exceptions.

Next, we note the United States Department of Education Family Policy Compliance Office
(the “DOE”) has informed this office the Family Educational Rights and Privacy Act
(“FERPA”), 20 U.S.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.! Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). The submitted information includes unredacted
education records. Because our office is prohibited from reviewing these records to
determine whether appropriate redactions under FERPA have been made, we will not address
the applicability of FERPA to any of the submitted records. Such determinations under
FERPA must be made by the educational authority in possession of such records.” We will,
however, address the applicability of the claimed exceptions to the submitted information.

'A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
’In the fusture, if the district does obtain parental consent to submit unredacted education records and

the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

Code §552.101. Section 552:101 encompasses information made confidential by-other -~ - = -~

statutes, including section 261.201 of the Family Code, which provides in relevant part:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under [the Act] and may be
disclosed only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency: '

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
‘used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You seek to withhold the submitted information in its entirety
- under section 552.101 of the Government Code in conjunction with section 261.201 of the
- Family Code. We note the district is not an agency authorized to conduct a chapter 261
investigation. See id. § 261.103 (listing agencies that may conduct child abuse
investigations). However, you state the submitted information pertains to an investigation
of alleged or suspected child abuse conducted by the district’s police department, the Dallas
Police Department, and the Texas Department of Family and Protective Services. See id.
§261.001(1), (4) (defining “abuse” and “neglect” for purposes of Fam. Code ch. 261). Upon
review, we find the submitted information is within the scope of section 261.201 of the
Government Code. You have not indicated the district has adopted a rule governing the
release of this type of information. Accordingly, we assume no such rule exists. Given that
assumption, we conclude the district must withhold the submitted information under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code.? See Open Records Decision No. 440 at 2 (1986) (construing statutory predecessor
to section 261.201).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. :

“This ruhng tr1ggers irﬁpAo-rtarglt‘ deadlines 'rega“rdirnigmt‘hé; nghts andwréspéhéikbi‘li“tie»s of the
governmental body and of the requestor. For more information concerning those rights and

3As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

“at (877) 673-6839. Questions ‘conceérning the allowable charges for providing public -~ =~ -

information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

O Q...

Christina Alvarado

Assistant Attorney General

Open Records Division

CA/rl ;
Ref: ID# 369347

Enc. Submitted documents

ce: Requestor
(w/o enclosures)




