
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 3,2010

SheriffPaul CUllilingham
Montague County Sheriff s Office
111 South Grand Avenue
P.O. Box 127
Montague, Texas 16251

0R2010-01692

Dear Sheriff Cmmingham:

You ask whether certain information is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369263.

The Montague County Sheriffs Office (the "sheriff') received a request Torinfotmatiol1.
peliaining to jailers, the Jail Administrator, and otherjail staffduring a specified time period.
Although you have not claimed any specific exceptions to disclosure, you ask this office
whether any of the submitted information is. excepted from disclosure under the Act. We
have reviewed the submitted information. We have also received and considered COlmnents
from the requestor. See Gov't Code § 552.304 (interested party may submit comments
stating why information should or should not be released).

Initially, we must address the sheriffs obligations under section 552.301 ofthe Government
Code, which prescribes the procedures that a govennnental body must follow in asking tIns
office to decide whether requested infonnation is excepted from public disclosure. Pursuant
to section 552.301(b), a govennnental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See id.
§ 552.301(b). Under section5STTOT(ej, a govennnentalbooyls requirea to sul5mlTIOllii.,;-s------+
office within fifteen business days of receiving the request (1) general wlitten comments
stating the reasons why the stated exceptions apply that would allow the infonnation to be
withheld, (2) a copy of the written request for infonnation, (3) a signed statement or
sufficient evidence showing the date the govennnental bodyreceived the written request, and
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(4) a copy ofthe specific infonnation requested orrepresentative samples, labeled to indicate
which exceptions apply to whichpatis ofthe docmnents. Id. § 552.301(e). The sheriffhas

--- ---------not-raisedanyexGeptionsto-disclosure,nor-hasitprovided-anyarguments-in8upport-ofany
exceptions to disclosure. Thus, the sherifffailed to complywith the procedural requirements
mandated by section 552.301.

A govemmental body's failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the requested infol111ation is public and
must be released unless the govenunental body demonstrates a compelling reason to
withhold the infonnation from disclosure. See id. § 552.302; Hancock v. State Bd. Of
Ins.) 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) (govenunental body must
make compelling demonstration to overcome presumption ofopelmess pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). We note that
pOliions ofthe submitted infonnationmaybe subject to sections 552.101 and 552.117 ofthe
Govenunent Code, which call provide compelling reasons to withhold infonnation. 1

Therefore, we will address whether any of the responsive infonnation is excepted from
disclosure under sections 552.101 and 552.117.

Section 552.101 excepts from public disclosure "infol111ation considered to be confidential
by law, either constitutional, statutOly, or by judicial decision." Gov't Code § 552.101.
Section 552.101 encompasses section 1701.454 ofthe Occupations Code, which govel11S the
release ofreports or statements submitted to the TCLEOSE. Section 1701.454 provides as
follows:

(a) A repOli or statement submitted to the [TCLEOSE] lmder this subchapter
is cOlifidential and knot sllbject to disclosul'e under Chapter 552,
Govenunent Code, lmless the person resigned or was tenninated due to
substantiated incidents of excessive force or violations ofthe law other than
traffic offenses.

(b) Expept as provided by this section, a [TCLEOSE] member or other person
may not release the contents of a report or statement submitted lmder this
subchapter. The repOli or statement maybe released only bythe [TCLEOSE]
employee having the responsibility to maintain the report or statement and
only if:

(1) the head of a law enforcement agency or the agency head's
designee makes a written request on the agency's letterhead for the

IThe Office ofthe Attorney Generalwill raise mandatOly exceptions on behalfofa govennuentalbody,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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report or statement accompanied by the agency head's or designee's
signature; and

-- ._- -- --- ._- - - .. _.- _._-

(2) the person who is the subject ofthe report or statement authorizes
the release by providing a sworn statement on a fonn supplied by the
[TCLEOSE] that includes the person's waiver ofliability regarding
an agency head who is responsible for or who takes action based on
the repOli or statement.

Occ. Code § 1701.454. The submitted infonnation includes F-5 Report of Separation of
License Holder fonns. The officers at issue in most of these fonns did not resign due to
substantiated incidents ofexcessive force or violations ofthe law other than traffic offenses.
Accordingly, the sheriff must withhold the submitted F-5 fonns we have marked pursuant
to section 552.101 of the Govel11ment Code in conjlU1ction with section 1701.454 of the
Occupations Code. However, we note that in two of the submitted F-5 fonns, the officers
at issue resigned or were tenninated due to a violation of law other than a traffic violation.
Therefore, these reports are not confidential under section 1701.454, and the sheriffmaynot
withhold them under section 552.101 on that basis.

Section 552.101 also encompasses the common-law right of privacy, which protects
infonnation that is 1) highly intimate or embanassing, such that its release would be highly
objectionable to a reasonable person, and 2) not oflegitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976).

IlIMorales v. Ellen, 840 S.W.2d 519 (Tex. App.- El Paso 1992, writ denied), the comi
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused ofthe misconduct responding to
the allegations, and conclusions of the ~oard of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The comi ordered the release ofthe affidavit ofthe person under
investigation and the conclusions ofthe board ofinquily, stating that the public's interest was
sufficiently served by the disclosure of such documents. Id. III concluding, the Ellen comi
held that "the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released." Id.

Thus, ifthere is an adequate summary of an investigation of alleged sexual harassment, the
_______--=iI=-lv'-=e=.st=i,gation smmnaIY must be released along with the statement ofthe accused under Ellen,

but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld £i.-om disclosme. See Open Records
Decision Nos. 393 (1983), 339 (1982). Ifno adequate summary ofthe investigation exists,
then all ofthe information relating to the 'investigation ordinarily must be released, with the
exception of inf011llation that would identify the victims and witnesses. We note that
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supervisors are generally not witnesses for purposes ofEllen, except where their statements
appear in a non-supervisory context. Fmiher, since cOlmnon-law privacy does not protect
infonnation-about-a-public-employee 's-al-leged--misc0l-1duGt-011thej 0b-oTGomplaintsmade.
about a public employee's job perfonnance, the identity of the individual accused of sexual
harassment is not protected :B.-om public disclosure. See Open Records Decision Nos. 438
(1986),405 (1983),230 (1979), 219 (1978).

A pOliion ofthe remaining info1111ation contains an allegation of sexual harassment. Upon
review, however, we find the submitted infonnation does not contain an adequate sunmlary
of the sexual harassment investigation. Because there is no adequate summary of the
investigation, any information pertaining to the sexual harassment investigation must
generally be released. However, the info1111ation at issue contains the identity ofthe alleged
sexual harassment victim. Accordingly, we conclude the sheriff must withhold the
information we have marked pursuant to section 552.101 of the Govel11ment Code in
conjunction with common-law privacy and the holding in Ellen.

Section 552.117(a)(1) of the Govel11ment Code excepts from public disclosure the home
address and telephone number, social security number, and family member infonnation of
a current or fonner official or employee of a govenunental body who requests that this
information be kept confidential under section 552.024 ofthe Govel11ment Code. Whether
a particular item ofinfonnation is protected by section 552.117(a)(1) must be determined at
the time of the governmental body's receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may only be withheld tmder
section 552.H7(a)(1) on behalf of a current or fOlmer official or employee who made a
request for confidentiality under section 552.024 prior to the date ofthe govenunental body's
r~ceipt ·of the request for the illfonnatlon. fuformation may not be withheld i.rnder
section 552.117(a)(1) on behalf of a current or fOlmer official or employee who did not
timely request under section 552.024 that the information be kept confidentiaL Accordingly,
to the extent the infonnation we have marked petiains to employees who timely elected
confidentiality for this infonnation under section 552.024, the sheriff must withhold this
infonnation under section 552.117(a)(1).

In sununary, the sheriffmust withhold the submitted F-5 fOlms we have marked pursuant to
section 552.101 of the Govenunent Code in conjunction with section 1701.454 of the
Occupations Code. The sheriff must withhold the infonnation we have marked under
section 552.101 in conjunction with conunon-law privacy. The sheriff must withhold the
infonnation we have marked tmder section 552.117(a)(1) of the Govenunent Code to the

________e_xt---:-e--;-n_t_it-:::p-=-:e=-rt-:::a-=-iI--;ls_t-.:;o:;:;-e_m----"p~l_oy"---e___;_e_____;s-w-l__;_lo__;:;_tiI-n-e~ly~el_e~ct_e_d---:c--;-0_n_fi_d7e_n_ti_al.it--=-y-:D-o-r-th-i-s _iI_l:D_O_rm_a_ti_o_n_lli_l_d_er _
section 552.024. The remaining information must be released.

This letter mling is limited to the particular info1111ation at issue in tIns request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.
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This mling triggers important deadlines regarding the rights and responsibilities of the
govenllnental body and ofthe requestor. For more infonnation concel11ing those rights and

---.- --- ---responsibilities,please-v-isit-0urwe"bsit€-athttp.;.11www.oag..state.tx.us/openlindexorl.php•.-. ..- -------- -
or call the Office of the Atto111ey General's Open Gove111ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

~~
James McGuire
Assistant Atto111ey General
Open Records Division

JM/cc

Ref: ID# 369263

Ene. Submitted documents

c: Requestor
(w/o enclosures)

r


