
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 4,2010

Ms. NydiaD. Thomas
Deputy General Counsel
Office of the General Counsel
Texas Juvenile Probation Commission
P.O. Box 13547
Austin, Texas 78711-'3547

0R2010-01769

Dear Ms. Thomas:

You ask whether certain infonnation is subject t6 reqllired public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369319.

The Texas Juvenile Probation Commission (the "commission") received a request for the
requestor's persOlmel file and medical file. You state the commission has released the
personnel file to the requestor. You claim the submitted medical file is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted infornlation.

Initially, we note, and you acknowledge, the commission failed to request a ruling from om
office or submit the responsive infonnation within the statutory time periods prescribed by
sections 552.301(b) and 552.301(e) ofthe Government Code. Gov't Code §552.301(b), (e).
A govermnental body's failure to comply with the requirements of section 552.301 results
in the legal presumption that the infonnation is public and must be released. Id. §552.302.
In order to overcome the presumption that the requested infonnation is public infonnation,
a governmental body must provide a compelling reason why the infonnation should not be
disclosed. See City a/Dallas v. Abbott, 279 S.W.3d 806 (Tex. App.-Amarillo 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.-FOli Worth 2005, no pet.); see
also Open Records Decision No. 319 (1282). A compelling reason eXists when third-party
interests are at stake or when information is confidential under other law. See Open Records
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Decision No. 150 (1977). Section 552.103 of the Govenllnent Code is a discretionary
exception to disclosure that protects a goven111lenta1 body's interests and may be waived.
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 439, 475-76 (Tex.
App.-Dallas, 1999, no pet.) (govenllnenta1 body may waive section 552.103); Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).
Consequently, the commission may not withhold any of the submitted infomlation under
section 552.103 of the Govermnent Code. However, because section 552.101 of the
Govermnent Code can provide a compelling reason to overcome this presumption, we will
consider the applicability of this section to the submitted infomlation.

You contend that the submitted information is confidential pursuant to the Americans with
Disabilities Act (the "ADA"). The ADA provides that infonnation about the medical
conditions and medical histories of applicants or employees must be (1) collected and
maintained on separate fomls, (2) kept in separate medical files, and (3) treated as a
confidential medical record. In addition, an employer's medical examination or inquiry into
the ability of an employee to perfonnjob-re1ated functions is to be treated as a confidential
medical record. 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
The U. S. Equal Employment Opportunity Commission (the "EEOC") has detennined that
medical infonnation for the purposes of the ADA includes "specific information about an
individual's disability and related functional limitations, as well as, general statements that
an individual has a disability or that an ADA reasonable acco1111nodation has been provided
for a paliicular individua1." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to
Barry Keamey, Associate General Counsel, National Labor Relations Board, 3
(Oct. 1, 1997). Federal regulations define "disability" for the purposes of the ADA as "(1)
[a] physical or mental impairment that substalltially limits one or more of the major life
activities ofthe individual; (2) [a] record of such an impainnent; or (3) [b]eing regarded as
having such an impairment." 29 C.F.R. § 1630.2(g). The regulations further provide that
physical or mental impaimlent means: (1) anyphysio10gica1 disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the following body systems:
neurological, musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and
endocrine; or (2) any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific leaming disabilities. See id.
§ 1630.2(h). You infonn us that the COlllillission maintains the submitted medical
infonnation in a separate alld secure file in accordance with agency policy alld federa11aw
goveming ADA compliance. Based on your representation and our review ofthe submitted
documents, we conclude that the submitted infonnation is confidential under the ADA.
Accordingly, the conllnission must withhold this infonnation under section 552.101 ofthe
Govel11ment Code.!

IAs our ruling is dispositive, we do not address your other arglUllent against disclosure.
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This letter mling is limited to the pmiicular information at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attol11ey General's Open Govel11111ent Hotline, toll :fi.-ee,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infol11lation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Pamela Wissemmm
Assistant Attol11ey General
Open Records Division

PFW/cc

Ref: ID# 369319

Enc. Submitted documents

c: Requestor
(w/o enclosures)


