
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

FebmalY 5,2010

Mr. Stephen S. Vollbrecht
State Office ofRisk Management
P.O. Box 13777
Austin, Texas 78711-3777

0R2010-01820

Deal'Mr. Vollbrecht:

You ask whether celiain infonnation is subject to required public disclosure lUlder the
PublichlformationAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 369691.

The State Office of Risk Mallagement ("SORM") received a request for the winning
companies' bids and the scoring sheets for Medical Cost Containment Services for a
specified RFP. You claim that the submitted infonnation is excepted :£i'om disclosure under
sections 552.104 and 552.110 of the Govemment Code. 1 You also explain that this
infonnation may contain third parties' proprietalyinfonnation subject to exceptionlUlder.the
Act. Accordingly, you have notified the following third parties of this request for
infonnation and of their right to submit arguments to tIns office as to why the submitted
infonnation should not be released: FOlie, Argus Services Corporation, alld ScripNet, hlC.
("ScripNet"). See Gov't Code § 552.305(d); Open Records Decision No. 542 (1990)
(statutOly predecessor to section 552.305 pennitted govemmental body to rely on interested
third Paliy to raise and explain applicability of exception to disclosure under celiain
circmnstances). We have considered the exceptions you claim and reviewed the submitted
information. We have also considered comments submitted by SClipNet.

lAlthough you initially raised sections 552.101 and 552.137 you have not submitted arguments
explaining how these exceptions apply to the submitted infol111ation. Therefore, we presmne that you have
withdrawn these exceptions. See Gov't Code §§ 552.301, .302.
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Initially, we note that SORM did not submit the requested scoring sheets. Therefore, to the
extent SORM maintained any information responsive to this portion of the request on the
date SORM received the request, we assume SORM has already released such information.
IfSORM has not released any such infonnation, it must do so at this time. See Gov't Code
§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if governmental body
concludes no exceptions apply, it must release infOlmation as soon as possible).

SORM and ScripNet both argue that the submitted infonnation is excepted under
section 552.104 of the Govenunent Code. Section 552.104 only protects the interests ofa
govenmlental body and does not protect the interests of third paliies; therefore we will not
consider ScripNet's claim under section 552.104. See Open Records Decision No. 592 at 9
(1991). However, we will address SORM's claim under section 552.104 for the submitted
infonnation. Section 552.104 ofthe GovemmentCode excepts from disclosure "information
that, if released, would give advantage to a competitor or bidder." Gov't Code § 552.104.
The purpose ofsection 552.104 is to protect the purchasing interests ofa govenmlental body
in competitive bidding situations where the governmental body wishes to withhold
infOlmation in order to obtain more favorable offers. See ORD 592. Section 552.104
protects infonnation from disclosure ifthe govemmental body demonstrates potential halm
to its interests in a particular competitive situation. See Open Records Decision No. 463
(1987). Generally, section 552.104 40es not except infonnation from disclosure after
bidding is completed and the contract has been awarded. See Open Records Decision
No. 541 (1990). However, in Open Records Decision No. 541, this office stated that the
predecessor to section 552.104 may protect infonnation after bidding is complete if the
govemmental body demonstrates that public disclosure of the information will allow
competitors to undercut future bids, and the governmental body solicits bids for the same or
similar goods or services on a recurring basis. See id. at 5 (recognizing limited situation in
which statutory predecessor to section 552.104 continued to protect infonnation submitted
by successful bidder when disclosure would allow competitors to accurately estimate and
undercut future bids); see also Open Records Decision No. 309 (suggesting that such
principle will apply when govenunental body solicits bids for same or similar goods or
services on recUlTing basis).

In tIns instance, the submitted proposals are those ofthe wimnng bids; thus, tIns infomlation
does not pertain to a currently competitive bidding situation. You state that SORM must
contract with one or more cost containment vendors to thoroughly review and make
recommendations regal"ding medical billing received in cOlmection with SORM's worker's
cdmpensation insurallCe prograln. You state that the contracts are one year contracts and are
renewable annually for all additional four years before another RFP process is required. You
argue that release of the wimung bids could sigInficantly jeopardize SORM's future
bargaining position in the reCUlTIng solicitation process by assisting bidders in detennining
the lowest level of service that might suffice to be awarded the contract. You al"gue that
releasing the winning proposals would give all future bidders all adValltage alld cause hanll
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to SORM in its bidding process. Based on your representations and our review of the
infonnation at issue, we agree that SORM may withhold the submitted infol1nation under
section 552:104 ofthe Govel111nent Code.2

This letter TIlling is limited to the particular infol1nation at issue in this request and limited
to the facts as presented to us; therefore, this TIlling must not be relied upon as a previous
detemlination regarding any other infol1nation or any other circumstances.

This TIlling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open· Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

11~1~
Kate Hartfield
Assistant Attomey General
Open Records Division

KH/dls

Ref: ID# 369691

Enc. Submitted documents

c: Requestor
(w/o enclosmes)

Mr. Jack yv. Latson
Flahive, Ogden & Latson
For ScripNet, hlC.

504 Lavaca, Suite 1000
Austin, Texas 78701
(w/o enc1osmes) .

2As tIus ruling is dispositive, we need not address the remaining arguments against disclosure.



Mr. Stephen S. Vollbrecht - Page 4

Forte
7600 Chevy Chase Dlive, Suite 200
Austin, Texas 78752
(w/o enclosures)

Argus Services Corporation
9101 LBJ Freeway, Suite 600
Dallas, Texas 75243
(w/o enclosures)


