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ATTORNEY GENERAL- OF TEXAS
GREG ABBOTT

February 8,2010

Ms. Kelley Messer
Assistant City Attorney
City of Abilene
P.O. Box 60
Abilene, Texas 79604-0060

0R2010-01853

Dear Ms. Messer:

You ask whether certain infOlmation is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369727.

The Abilene Police Department (the "depmil'nent") received a request for infomlation
peliaining to a specified offense committed by a named individual. You claim that portions
of the requested infOlmation are excepted from disclosure lmder section 552.101 of the
Govemment Code. We have considered the exception you claim and reviewed the submitted
infonnation.

Initially, we note that you have redacted some Texas driver's license numbers and Texas
license plate numbers within the submitted documents. Redaction oftms type ofinfonnation
is now pennitted pursumlt to the previous detennination issued to all govemmental bodies
in Open Records Decision 684 (2009), which authorizes the withholding of ten categories
ofinfonnation, including Texas driver's license munbers and Texas license plate numbers
under section 552.130 ofthe GovenU11ent Code. However, in the future, the depmiment
must not redact requested infonnation that it submits to tIns office in seeking an open records
.ruling, lmless the infonnation is the subject of a previous detemlination lmder
section 552.301 of the Govenllnent Code. See Gov't Code §§ 552.301(e)(1)(D), .302.
Failure to complywith section 552.301 may result in the infonnation being presumed public
lmder section 552.302 ofthe Govenllnent Code. See id.
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Section 552.101 ofthe Govermnent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. The infomler's privilege, incorporated into the Act by section 552.101, has
long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). It
protects from disclosure the identities of persons who report activities over which the
govennnental body has criminal or quasi-criminal law-enforcement authority, provided that
the subject of the infonnation does not already know the infomler's identity. See Open
Records Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). The infonner'sprivilege protects
the identities of individuals who repOli violations of statutes to the police or similar law
enforcement agencies, as well as those who report violations ofstatutes with civil or criminal
penalties to "administrative officials having a duty of inspection or of law enforcement
within their particular spheres." See Open Records Decision No. 279 at 2 (1981) (citing
Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must be ofa
violation ofa criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515
at 4-5. However, witnesses who provide infonnation in the course of an i~vestigation but
do not make the initial repOli ofthe violation are not infonnants for the purposes ofclaiming
the infonner's privilege.

fu. tIllS instance, you state the identifying infonnation of witnesses in the submitted
infonnation is protected under the infonner's privilege. You indicate that the submitted
infonnation contains the identifying infonnation ofwitnesseswho provided infonnation to
the department in relation to its investigation into a homicide, a violation oflaw that carries
criminal penalties. We note, however, that witnesses who provide infonnation in the course
of an investigation but do not make the illltial report ofthe violation are not infonnants for
the purposes of claiming the infonner's privilege. Accordingly, we find you have failed to
establish that the infonner's privilege is applicable to the infonnation at issue; thus, the
department may not withhold any ofthe submitted infonnation under section 552.101 ofthe
Govemment Code on that basis.

Section 552.101 also encompasses laws that make criminal history record infoml~tion

("CHRI") confidential. CHRI generated by the National Crime Infonnation Center or by the
Texas Crime hlfonnation Center is confidentiallUlder federal and state law. Title 28, part 20
of the Code ofFederal Regulations govems the release of CHRI that states obtain from the
federal govemment or other states. Open Records Decision No. 565 at 7 (1990). The federal
regulations allow each state to follow its individual law with respect to cHiu it generates.
ld. Section 411.083 .ofthe Govennnent Code deems'confidential CHRI the Department of
Public Safety ("DPS") maintains, except DPS may disseminate this infonnation as provided
in chapter 411, subchapter F of the Govemmen( Code. See Gov't Code § 411.083.
Sections 411.083(b)(I) and 411.089(a) authorize a climinaljustice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another climinal justice
agency for a criminal justice plU1Jose. ld. § 411.089(b)(1). Other entities specified in
chapter 411 of the Govemment Code are entitled to obtain CHRI fi'om DPS or another
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climinaljustice agency; however, those entities may not release CHRI except as provided by
chapter411. Seegenerallyid. §§ 411.090-.127. Similarly, any CHRI obtained fromDPS or
any other criminal justice agency must be withheld under section 552.101 ofthe Govemment
Code in conjunction with Govemment Code chapter 411, subchapter F. See id.
§ 411.082(2)(B) (tenn CHRI does not include driving record infonnation). Accordingly, the
dvpartment must withhold the CHRI we have marked under section 552.101 of the
Govemment Code in conjunction with chapter 411 of the Government Code.

Section 552.101 also encompasses infonnation that is made confidential under the
constitutional right to privacy. Constitutional privacy protects two kinds of interests. See
Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5
(1992),478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in independence in making
certain important decisions related to the "zones of privacy," pertaining to marriage,
procreation, contraceptiOll, family relationships, and child rearing and education, that have
been recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in
freedom from public disclosure of certain personal matters. See Ramie v. City ofHedwig
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional
privacy balances the individual's privacy interest against the public's interest in the
infomlation. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved for'
"the most intimate aspects ofhuman affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492).

This office has applied privacy to protect celiain infonnation about incarcerated individuals.
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v.
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, tIns office held that those individuals who
correspond with inmates possess a "first amendment right ... to maintain commtmication
with [the inmate] free ofthe threat ofpublic exposure." Tms office ruled that tms right would,
be violated by the release ofinfOlmation that identifies those correspondents because such a
release would discourage correspondence. See ORD 185. The infonnation at issue in this
ruling was the identities ofindividuals who had corresponded with inmates. In Open Records
Decision No. 185, our office found that "the public's right to obtain an inmate's
correspondence list is not sufficient to overcome the first amendment right of the inmate's
correspondents to maintaiil communication with mm free of the threat ofpublic exposure."
Id. hnplicit in tms holding is the fact that an individual's association with an inmate may be
intimate or embaITassing. hl Open Records DecisionNos. 428 and 430, our office detennined
that inmate visitor aIld mail logs which identify inmates and those who choose to visit or
correspond with inmates are protected by constitutional privacy because people who

. correspond with imnates have a First Amendment right to do so that would be threatened if
their names were released. ORD 430. Further, we recognized that inmates have a
constitutional right to visit with outsiders aI{d could also be threatened if their names were
released. See ORD 185. The rights ofthose individuals to anonymity was fotmd to outweigh
the public's interest in tIns infonnation. Id.; see ORD 430 (list of ilTI11ate visitors protected
by constitutional privacy of both imnate and visitors). Therefore, upon review, we find
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that the depaliment must withhold the submitted inmate visitor infonnation alld
correspondence infonnation, which we have marked, tIDder section 552.101 of the
Government Code in conjtIDction with constitutional privacy.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects infonnation that (1) contains highly intimate or embanassing facts, the
publication ofwhich would be highly objectionable to a reasonable person, alld (2) is not of
legitimate concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type ofinfonnation considered intimate and embarrassing
by the Texas Supreme Comi in Industrial Foundation included information relating to sexual
assault, pregnallcy, mental or physical abuse in the workplace, illegitimate chIldren,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683.

This office has fOtIDd that the following types of infomlation are excepted from required
public disclosure under common-law privacy: some kinds of medical infonnation or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (ilhless from severe emotional andjob-related stress), 455 (1987) (prescription drugs,
illnesses, operations, alld physical halldicaps), alld personal finallcial infonnation not relating
to the financial trallsactionbetween an individual and a govemmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990). In addition, a compilation ofan individual's criminal
history is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf US. Dep't of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989), (when considering prong regarding
individual's privacy interest, comi recognized distinction between pubIlc records fomld in
courthouse files alld local police stations and compiled summaryofinfonnation alld noted that
individual has significallt privacy interest in compilation of one's criminal history).
Furthermore, we find that a compilation ofa private citizen's criminal history is generallynot
of legitimate concem to the public.

Upon review, we find that the infonnation we have marked is highly intimate or embarrassing
alld not of legitimate public concem. Therefore, the department must withhold the
infonnation we have marked pursuant to section 552.101 of the Govemment Code in
conjtillction with common-law privacy.

We note that the remaining dOCtIDlents contain infonnation subject to section 552.130 ofthe
Government Code.! Section 552.130 excepts from disclosure "infonnation [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency ofthis state
[or] a motor vehicle title or registration issued by an agency of this state." Gov't Code

IThe Office of the Attomey General will raise a 111andatOly exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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§ 552.130(a). We note that section 552.130 of the Government Code does not apply to
out-of-state motor vehicle infonnation. fu addition, we note section 552.130 does not
encompass nlotor vehicle record infonnation that pertains exclusively to a deceased
individua1. See Open Records Decision No. 272 (1981). The department must withhold the
Texas motor vehicle record infonnation we have marked under section 552.130 of the
Government Code.2

fu summalY, the department must withhold the infonnation we have marked under
section 552.101 of the Govemment Code in conjlUlction with (1) chapter 411 of the
Govemment Code; (2) constitutional privacy; and (3) common-1awplivacy. The department
must also withhold the infonnationwe have marked lUlder section 552.130 ofthe Government
Code. The remaining infonnation must be re1eased.3

This letter lUling is limited to the particular infonnation at issue in this request and limited to
the facts as presented to us; therefore, this lUling must not be relied upon as a previous
detennination regarding any other infonnation or any ot\ler circumstances.

This lUling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more infonnation concerning those rights and
responsibilities, please visit our website athttp://www.oag.state.tx.us/open/index or1.php, or
call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi.·ee, at (888) 672-6787.

Sincerely, . I

Juv-' ~
Jelm fer Luttrall
Assistant Attorney General
Open Records Division

JL/d1s

2We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govennnental bodies authOlizing themto withhold ten categories ofinformation, including Texas driver's
license numbers and Texas license plate numbers llilder section 552.130 ofthe Government Code, without the
necessity of requesting an attorney general decision.

3We note that the infOlmation being released contains social secmity nllillbers. Section 552.147(b)
ofthe Government Code authorizes a govermnentalbodyto redact a livingperson's social secmitynumber from
public release without the necessity of requesting a decision from this office under the Act.
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Ref: ID# 369727

Ene. Submitted documents

c: Requestor
(w/o enclosures)


