
. ATTORNEY, GENERAL OF TEXAS

GREG ABBOTT

February 8,2010

Ms. Caroline E. Cho
AssIstant County Attorney
Williamson County
Williamson County Courthouse
405 MLK, #7
Georgetown, Texas 78626

0R2010-01881

Dear Ms. Cho:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369436.

Williamson County (the "colmty") received three requests for the bid response packages,
wilming bid proposal, contract with the winning bidder, and evaluation data associated with
a specified request for proposals. 1 You state the county has released some ofthe responsive
.infonnation. You state that pOliions of the submitted bid proposals are excepted lmder
section 552.136 of the Government Code. Furthennore, you state that release of this
infOlmation mayimplicate the proprietary interests ofthe third parties whose infonnation has
been requested. Accordingly, you infonn us, and provide documentation showing, that you
notified DM Medical Billings, Digite~h Computer, Inc., ParaStar, Inc., Intennedix
Teclmologies, Inc. ("hltennedix"), Health Services Integration, Inc., Specialized Billings and
Collection Systems of Texas, hlC., Emergicon, L.L.c., and AccOlmt Managment Services,
L.L.P., of the request and of their right to submit argmnents to tIns office as t6 why their
infonnationshouldnotbereleased. See Gov't Code § 552.305(d) (pennittinginterested third
paliy to submit to attorney general reasons why requested infonnation should not be

IThis office originally assigned identification milllbers 369436, 371497 and 369769 to these requests
for a ruling. These requests have been combined and are being issued as one lUling with the identification
number noted above.
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released); Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
pennitted governmental body to rely on interested third paliy to raise and explain
applicability of exception to disclosure under celiain circmnstances). We have received
comments from Intennedix alld reviewed the submitted proposals.

Initially, we note, and you aclmowledge, that the county failed to timely request a ruling from
our office with the regards to the first and second requests. See Gov't Code § 552.301(b).
A govenunental body's failure to comply with the requirements of section 552.301 results
in the legal presumption that the infonnation is public and must be released. Id. §552.302.
In order to overcome the presumption that the requested infonnation is public infonnation,
a govenunental body must provide a compelling reason why the infonnation should not be
disclosed. See City afDallas v. Abbott, 279 S.W.3d 806 (Tex. App.-Amarillo 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort WOlih 2005, no pet.);
Hancock v. State Bd. OfIns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ)
(govermnental body must make compelling demonstration to overcome presmnption of
opelIDess pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 319 (1982). A compelling reason exists when third-party interests are at stake
or when information is confidential under other law. See Open Records Decision No. 150
(1977). As the interests of third parties are at stake, we will consider the arguments of the
third parties for the submitted information. In addition, because section 552.136 can provide
a compelling reason for non-disclosure, we will also consider whether this exception is
applicable to any ofthe submitted infOlmation.

Next, we note that an interested third paliy is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) ofthe Govermnent Code
to submit its reasons, ifany, as to whyrequested information relating to it should be withheld
from disclosure. See Gov't Code § 552.305(d)(2)(B). As ofthe date of this letter, we have
only received comments from Intennedix. Thus, we have no basis for concluding that any
portion ofthe submitted infonnation constitutes theproprietary infonnation ofthe remaining
third parties whose infonnation is at issue. See id. § 552.11 0; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of cOl1unercial or finallcial infonnation, paliy
must show by specific factual evidence, not conclusOly or generalized allegations, that
release ofrequested infonnation would cause that party substantial competitive hann), 552
at 5 (1990) (party must establishprima facie case that information is trade secret), 542 at 3.
Accordingly, the county may not withhold ally of the submitted infonnation based on the
proprietmy interests of the remaining third parties.

Intennedix raises section 552.11 0 of the GovenIDlent Code for pOliions of its submitted
proposal. . Section 552.110 of the Govenunent Code protects: (1) trade secrets, and
(2) cOlllillercial or financial information, the disclosure of which would cause substantial
competitive hiu1ll to the person £i'om whom the infonnation was obtained. See Gov't Code
§ 552.110(a), {b). Section 552.110(a) protects the propeliy interests of private parties by
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excepting from disclosure trade secrets obtained from aperson and privileged or confidential
by statute or judicial decision. See id. § 552.110(a). A "trade secret" is:

any formula, pattem, device or compIlation of information which is used in
one's business, and which gives him an oppOliunity to obtain an advantage
over competitors who do not lmow or use it. It may be a fonnula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business. . . in that it is not
simply information as to a single or ephemeral event in the conduct of the
business. . . . A trade secret is a process or device for co:ptinuous use in the
operation of the business .... [It may] relate to the sale of goods or to
other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763,776 (Tex. 1958). This office will accept a private person's claim for exception
as valid under section 552.11O(a) if that person establishes a prima facie case for the
exception, and no one submits an argmnent that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we camlot conclude section 552.110(a) is applicable unless it has
been shown the infonnation meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim.2 Open Records Decision No. 402
(1983).

2The Restatement ofTorts lists the following six factors as indicia ofwhether information cOnstitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and others involved in [the company's]
business;

(3) the extent ofmeasmes taken by [the company] to guard the secrecy of the infolTI1ation;

(4) the value of the infol1nation to [the company] and [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing the infol1nation;

(6) the ease or difficulty with which the info1TI1ation could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2(1980).
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Section 552.110(b) protects "[c]onmlercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the infonnation was obtained[.]" Gov't Code
§ 552.11 O(b).· This section requires a specific factual or evidentiary showing, not conclusory
or generalized allegations, substantial competitive injury would likely result from release of
the inf01111ation at issue. Id.; ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release of infonnation would cause it substantial competitive harm).

Upon review, we find that Intennedix has not demonstrated that any of the information it
seeks to withhold constitutes a trade secret nor has it demonstrated the necessary factors to
establish a trade secret claim. See ORD 552 at 5-6. Fmihermore, we find that Intennedix
has made only conclusory allegations that release of the information it seeks to withhold
would cause it substantial competitive hann. See Gov't Code § 552.110; ORD 661 at 5-6.
Therefore, we conclude that none of the infonnation at issue pertaining to Inte1111edix is
confidential under section 552.11 0; accordingly, the county may not withhold this
inf01111ation under section 552.110 of the Govenunent Code.

Section 552.136 of the Gove111ment Code provides that "[n] otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a gove111mental body is confidential." Gov't
Code § 552.136(b); see also id. § 552.136(a) (definition of "access device number" includes
account munbers). The county must withhold the insurance policy munbers you have
marked, as well as the insurance policy numbers we have marked, pursuant to
section 552.136 of the Gove111ment Code.3

We note that portions ofthe remaining infonnation are protected by copyright. A custodian
ofpublic records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. See Att0111ey General Opinion JM-672 (1987). A
governmental body must allow inspection ofmaterials that are subj ect to copyright protection
unless an exception applies to the infonnation. Id. Ifa member ofthe public wishes to make
copies ofcopyrighted materials, the person must do so lmassisted bythe govenunental body.
In making copies, the member of the public assmnes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

i
In summary" the county must withhold the marked insurance policy numbers under
section 552.136 of the Govenunent Code. The remaining infOlmation must be released;

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmel1tal bodies authorizing them to withhold ten categories of information, including insurance
policy numbers under section 552. 136 ofthe Government Code, without the necessity ofrequesting an attorney
general decision.
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however, in releasing the infomlation that is copyrighted, the county must comply with
applicable copyright law.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this miing must not be relied upon as a previous
detennination regarding any other infomlation or any other circmnstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll fi.-ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll fi'ee, at (888) 672-6787.

Sincerely,

~w~
Pamela Wissemann
Assistant Attomey General
Open Records Division

PFW/cc

Ref: ID# 369436

Enc. Submitted documents

c: Requestors
(w/o enclosures)

Ms. Cathi Lydy
Parastar, Inc.
25400 West Eight Mile
Southfield, Michigan 48033
(w/o enclosures)

Mr. Chuck McSweeney
DM Medical Billing
20 East Taunton Road, Suite 500
Berlin, New Jersey 08009
(w/o enclosures)
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Mr. Doug Shamon
Intennedix Teclmologies, Inc.
6451 North Federal Highway, Suite 1002
FOli Lauderdale, Florida 33308
(w/o enclosures)

Mr. Kenneth R. Stults
Health Services hltegration, hIC.
416 B Street, Suite B
Santa Rosa, Califomia 95405
(w/o enclosures)

Ms. Karen Laake
Specialized Billing & collection Systems ofTexas
P.O. Box 691363
Houston, Texas 77269
(w/o enclosures)

Mr. Christopher Tumer
Emergicon, L.L.C.
P.O. Box 180446
Dallas, Texas 75218
(w/o enclosures)


