
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 9,2010

Ms. Cynthia de Roch
General Counsel
Texas Residential Construction Commission
P.O. Box 13509
Austin, Texas 78711-3509

0R2010-01954

Dear Ms. de Roch:

You ask whether certain information is subject to required public disclosme under the
Public InfOllllationAct (the "Act"), chapter 552 ofthe Government Code. Yom request was
assigned ID# 370181 (TRCC PIRNo. 3182).

The Texas Residential Construction COlmnission (the "commission") received a request for
all infOllllation related to three named individuals. 1 You state the commission has no
infonnation related to two of the individuals.2 You also state that some of the responsive
infonnation has been released to the requestor. You claim that the infonnation submitted in
Exhibits E and F is excepted from disclosme lUlder section 552.101 of the Govenllnent
Code. We have considered the exception you claim and reviewed the submitted information.

Initially, we note and you acknowledge that the requestor agreed to allow the cOlmnission
to redact e-mail addresses, social secmity numbers, bank and charge account numbers, and
Texas driver's license numbers from the requested infOlmation. As tIllS information is no

lWe note the conmussion asked for and received clarification regarding this request. See Gov't Code
§ 552.222(b) (governmental body may communicate with requestor for pUlpose of clarifying or narrowing
request for information); see also Open Records Decision No. 663 (1999) (discussing tolling of deadlines
during period in which governmental body is awaiting clarification).

2The Act does not require a govel1nnental body that receives a request for infol1nation to create
information that did not exist when the request was received. See Eeon. Opportunities Dev. CO/po v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos.605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990).
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longer encompassed by the request, it is not responsive and we do not address its availability
in this ruling.

Next, we note the information you have submitted in Exhibit E is not responsive to the
instant request because it does not relate to a named individual. The commission need not
release non-responsive information, and this ruling will not address that information.

We must address the commission's obligations tmder the Act. Pursuant to
section 552.301(e) ofthe Goven1l11ent Code, the govenunental body is required to submit to
this office within fifteen business days ofreceiving the request (1) general written con1l11ents
stating the reasons why the stated exceptions apply that would allow the infonnation to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the goven1l11ental bodyreceived the written request, and
(4) a copyofthe specific infonnation requested or representative samples, labeled to indicate
which exceptions applyto which p81is ofthe docmnents. See Gov't Code § 552.301(e). You
state you received the request for infonnation on November 18, 2009. Although you
submitted some information on December 10, 2009, you did not submit the responsive
information for which you requested a ruling tUltil January 27, 2019. Consequently, we find
the commission failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption the requested information is public and must be released. Information that is
presmned public must be released mlless a goven1l11ental body demonstrates a compelling
reason to withhold the infonnation to overcome this presmnption. See id. § 552.302; City
of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted);
Si711711onsv. KUZ711ich, 166 S.W.3d342, 350 (Tex. App.-Fort Worth 2005, no pet.);Hancock
v. State Bd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see also Open
Records Decision No. 630 (1994). Generally, a governmental body may demonstrate a
compelling reason to withhold infonnation by showing the infonnation is made confidential
by another source oflaw or affects third paliy interests. See Open Records Decision No. 630
(1994). Because section 552.101 ofthe Govenunent Code can provide a compelling reason
to withhold information, we will consider this exception.

Section 552.101 ofthe Govenunent Code excepts from disclosure "infornlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section incorporates the doctrine of conunon-Iaw privacy, which
protects infOlmation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly obj ectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability ofcommon-law privacy, both prongs ofthis
test must be satisfied. Id.at 681-82. The types of infonnation considered intimate and
embarrassing by the Texas Supreme Comi in Industrial Foundation included infornlation
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
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children, psychiatric treatment ofmental disorders, attempted suicide, and injmies to sexual
organs. Id. at 683. A compilation of an individual's criminal history record infonnation is
highly embalTassing infOlmation, the publication ofwhich would be highly objectionable to
a reasonable person. Cf Us. Dep't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records found in
comihouse files alld local police stations and compiled summal)' of criminal history
infonnation). Fmihennore, we find that a compilation ofa private citizen's criminal histOl)'
is generally not of legitimate concel11 to the public. In addition, tIns office has fOlUld that
personal financial infol11lation not relating to the financial transaction between all individual
and a govenllnental body is excepted from required public disc10sme under common-law
privacy. See Open Records Decision Nos. 600 (1992), 545 (1990). You claim that the
information you have mal'ked within Exhibit F is confidential mlder section 552.101 and
common-law privacy. Upon review, we find that a portion of the submitted infonnation,
which we have marked, is highly intimate or embalTassing and not of legitimate public
interest. Thus, the commission must withhold this information under section 552.101in
conjunction with common-law privacy. However, the remaining information is not highly
intimate or embalTassing infOlmation. Therefore the commission may not withhold the
remaining infonnation you have marked lUlder section 552.101 in conjunction with
cOlmnon-law privacy. As you raise no fiuiher exceptions to disc1osme, the remaining
responsive information must be released.

This letter ruling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding ally other infonnation or ally other circmnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body alld ofthe requestor. For more infonnation concennng those rights and
responsibilities, please visit am website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public
infOlmation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

~
Jennifer BUl11ett
Assistallt Attol11ey General
Open Records Division

JB/dls
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Ref: ID# 370181

Enc. Submitted docmnents

c: Requestor
(w/o enc1osmes)


