
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 10, 2010

Ms. Liza OssenfOli
Assistant General Counsel
Texas Workforce COlmnission
101 E. 15th Street
Austin, Texas 78778-0001

0R2010-02068

Dear Ms. OssenfOli: .

You ask whether celiain infonnation is subject to required public disclosme under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Govenunent Code. Yomrequestwas
assigned ID# 369911 (TWC Tracking No. 091124-038).

The Texas Workforce Commission (the "cOlmnission") received a request for a specified
unemployment insmance proposal and the evaluation sheets for the unemployment insmance
proposals received. You state that you have released the consolidated sCOling sheet. You
take no position with respect to the public availability of the submitted infOlmation. You
believe, however, that this infonnation may implicate the interests of an interested third
pmiy. You, therefore, notified Gartner, Inc. ("Galiner), the interested third party of this
request for infonnation and of its right to submit argmnents to this office as to why the
inf01111ation at issue should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 pennits
govenunental body to rely on interested third pmiy to raise and explain applicability of
exception in the Act in certaill circumstances). We have received comments fi:om Gartner.
We have considered the submitted arguments mld ieviewed the submitted information.

Galiner raises section 552.102(a) of the Govenmlent Code for a pOliion of its submitted
inf01111ation. 1 Section 552.1 02(a) excepts fi:om disclosme "inf01111ation in a persOlmel file,
the disclosme of which would constitute a clearly lU1wmTanted invasion of personal
privacy[.]" Gov't Code § 552.102(a). Section 552.102(a) protects infonnation relating to
public officials and employees. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652
S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.) (addressing statutory

IAlthough Gartner cites to section 552.101 of the Govel11111ent Code, we lUlderstand Gartner to be
raising section 552.1 02, as that is the appropriate exception for the substance of Gartner's arglIDlen1:.
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predecessor).. In this instance, the infom1ation at issue is related to a private entity, Gminer.
Therefore, the cOlmnission may not withhold any of the submitted infom1ation lU1der
section 552.102(a) of the Govenunent Code.

Gartner also claims that pOliions of the submitted proposal moe excepted from disclosure
under section 552.104 ofthe Govenunent Code, which excepts from disclosure "infom1ation
that, if released, would give advantage to a competitor or bidder." Gov't Code § 552.104.
Section 552.104, however, is a discretionary exception that protects only the interests of a
govenunental body, as distinguished fi.-om exceptions that are intended to protect the interests
of third pmiies. See Open Records Decision Nos. 592 (1991) (statutory predecessor to
section 552.104 designed to protect interests ofgovenunental body in competitive situation,
and not interests of private paliies submitting infom1ation to govenU11ent), 522 (1989)
(discretionary exceptions in general). As the commission does not seek to withhold any
infom1ation pursuant to this exceptiOl':l,We find section 552.104 is not applicable to Gminer's
infom1ation. See ORD 592 (govenunental body may waive section 552.104). Accordingly,
none of the submitted infom1ation may be withheld under section 552.104 of the
Govenunent Code.

Gminer asserts that portions of its infonnation are excepted from disclosure lU1der
section 552.110 of the Govenunent Code. Section 552.110 protects: (1) trade secrets, m1d
(2) commercial or financial infonnation, the disclosure of which would cause substm1tial
competitive hm111 to the person from whom the infonnation was obtained. Gov't
Code § 552.110(a), (b). Section 552.110(a) protects the proprietary interests of private
paliies by excepting from disclosure trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. See id. § 552.110(a). A "trade secret"

may consist of any fonnula, pattem, device or compilation of information
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it It may be
a fom1ula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattem for a machine or other device, or a list of
customers. It differs from other secret inf0l111ation in a business ... in that
it is not simply infonnation as to single or ephemeral events in the conduct
ofthe business, as, for example the amount or other tenns ofa secret bid for
a contract or the salary of certain employees .... A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as, for example, a machine or fonnula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detem1ining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management

RESTATEMENT OF TORTS §757cmth (1939); -see also Hyde Corp. -v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).
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There are six factors to be assessed in dete1111ining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the company's]
business;

(2) the extent to which it is lmown by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infonnation;

(4) the value of the info1111ation to [the company] and to [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing
the info1111ation; and

(6) the ease or difficulty with which the info1111atioll could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that information subj ect to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we cmIDot conclude that
section 552.110(a) is applicable unless it has been shown that the infonnation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]Olmnercial or financial infonnation for which it is
demonstrated. based on specific factual evidence that disclosure would cause substantial
competitive hannto the person fl.-om whom the info1111ation was obtained[.]" Gov't Code
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substmltial competitive injury would likely
result from release ofthe infonnation at issue. Id. § 552.11 O(b); Open Records Decision 661
(1999).

Having considered Gartner's arguments lmder section 552.11 O(a), we find that Gminer has
failed to demonstrate how the infonnation it seeks to withhold meets the definition ofa trade
secret, nor have they demonstrated the necessary factors to establish a trade secret claim for
this infonnation. We note that pricing infonnation peliaining to a pmiicular contract is
generally not a trade secret because it is "simply info1111ation as to single or ephemeral events
in the conduc:t of business," rather than "a process or device for continuous use in the
operation of the business." See RESTATEMENT OF TORTS§757 cmt. b (1939); Hyde Corp.
v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982), 306 at 3
(1982). Accordingly, the cOlmnission may not withhold any ofGminer' s information on the
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basis of section 552.11 O(a) ofthe Govel11ment Code. See ORDs Nos. 319 at 3 (infonnation
relating to organization and persOlU1el, professional references, market studies, qualifications,
and pricing are not ordinarily excepted from disclosure lUlder statutory predecessor to
section 552.110),402.

Gartner also contends that portions ofits inf01111ation are excepted under section 552.11 O(b).
Among other things, Gartner argues the release of its information would hann the
conunission's ability to obtain certain inf01111ation in regard to future bids. In advancing its
argument, Gminer appears to rely on the test peliaining to the applicability of the
section 552(b)(4) exemption under the federal Freedom of Infonnation Act to third-party
information held by a federal agency, as announced in National Parks & Conservation
Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974). The National Parks test provides that
commercial or financial inf01111ation is confidential if disclosure of infonnation is likely to
impair a govenU11ental body's ability to obtain necessary infomiation in future. National
Parks, 498 F.2d 765. However, section 552.110(b) has been mnended since the issua~lce of
National Parks. Section 552. 110(b) now expressly states the standard for excepting from
disclosure confidential infonnation. The current statute does not incorporate this aspect of
the National Parks test; it now requires only a specific factual demonstration that release of
the infol111ation in question would cause the business enterprise that submitted the
infonnation substantial competitive hm111. See ORD 661 at 5-6 (discussing enactment of
section 5.52.11 O(b) by Seventy-sixth Legislature). Thus, the ability of a govennnental body
to obtain inf01111ation from private parties is no longer a relevmlt consideration under
section 552.110(b). Id. Therefore, we will consider only Gminer's interests in its
infol111ation.

After reviewing its arguments and the infonnation at issue, we find that Gartner has made
only conclusory allegations that release ofthe infonnation at issue would cause the company
substantial competitive injmy, and has provided no specific factual or evidentimy showing
to support such allegations. Furthennore, we note Gminer was the winning bidder in this
instance. This office considers the prices charged in govenunent contract awards to be a
matter ofstrong public interest; thus, the pricing infonnation ofa whU1ing bidder is generally
not excepted lUlder section 552.110(b). See Open Records Decision No. 514 (1988) (public
has interest in knowing prices charged by govenunent contractors); see generally Freedom
of Infol111ation Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying
analogous Freedom of Infonnation Act reasoning that disclosure of prices charged
govenunent is a cost ofdoing business with govenunent). Accordingly, the connnissionmay
not withhold ~ny of the remaining infonnation at issue mlder section 552.11 O(b).

Finally, we note that some of the submitted infonnation is protected by copyright. A
govenU11ental body must allow inspection of copyrighted materials unless an exception
applies to the infonnation, but a custodian ofpublic records must complywith copyright law
and is not required to fUl11ish copies of records that are copyrighted. See Aft0111ey General
OpinionJM-672 0987). -Thus; if a member of the public wishes to make copies of - ­
copyrighted materials, the person must do so unassisted by the govenunental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
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law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In SUlmnalY, the submitted inf0111lation must be released, but any infonnation protected by
copyright must be released in aCCOrdallCe with copyright law.

This letter ruling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlilles regarding the rights alld responsibilities of the
govenmlental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Atto111ey General's Open Gove1111l1ent Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infol11lation under the Act must be directed to the Cost Rules Adlninistrator ofthe Office of
the Atto111ey General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 369911

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Rob COhall
Managing Paliner
Galiner, Inc.
222 West Las Colinas Boulevard
Irving, Texas 75039
(w/o enclosures)


