
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Febmary 10, 2010

Mr. Randy A. Stoneroad
Deputy City Attomey
City of Temple
2 North Main Street, Suite 308
Temple, Texas 76501

0R2010-02081

Dear Mr. Stoneroad:

You ask whether certain infonnation is subject to required public disclosme tmder the
Public Infomlation Act (the "Act"), chapter 552 ofthe Govennnent Code.. Yom request was
assigned ID# 370262.

The City ofTemple (the "city") received a request for nine categories ofinfonnation related
to the city's tobacco usage declaration, employee health care insmance costs, and the Scott &
White Health Plan ("Scott & White"). You take no position with respect to the public
availability of the requested infonnation, but believe that the request may implicate the
proprietary interests of third party Scott & White. Accordingly, you notified the company
of tlus request for infonnation and of its right to submit argumetlts to this office as to why
the infonnation should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutOly predecessor to section 552.305 petmits
govel11lllental body to rely on interested tlurd party to raise and explain applicability of
exception in the Act in certain circmnstances). We have considered the submitted
infonnation. I

lWe assmne that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to tIus
office.
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Initially, we note that you did not submit information responsive to categories one tln'ough
fom ofthe request for om review. Fmiher, you have not indicated that such info11nation does
not exist or that you wish to withhold any such info11nation from disclosme. Therefore, to
the extent info11nation responsive to these categories of the request exists, we assmne that
you have released it to the requestor. If you have not released any such info11nation, you
must release it to the requestor at this time. See Gov't Code §§ 552.301(a), .302; Open
Records Decision No. 664 (2000) (noting that if gove11m1ental body concludes that no
exceptions apply to requested information, it must release inf01111ation as soon as possible
lUlder circmnstances).

Next, we note that an interested third pmiy is allowed ten business days after the date of its
receipt ofthe gove11n11ental body's notice lUlder section 552.305(d) to submit its reasons, if
any, as to why info1111ation relating to that party should be withheld from public disclosme.
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
C01lli11ents from Scott & White explaining why its submitted info1111ation should not be
released. Therefore, we have no basis to conclude that Scott & White has a protected
proplietary interest in the submitted inf01111ation. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of cOl1TI11ercial or finm1cial inf01111ation, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested info1111ation would cause that pmiy substantial competitive ha1111), 552
at 5 (1990) (party must establishprimajacie case that info1111ation is trade secret), 542 at 3.
Accordingly, the citymay not withhold anyp01iion ofthe submitted infol111ation based upon
the proprietary interests of Scott & White.

We note that a portion ofthe submitted information is excepted from public disclosme under
section 552.101 of the Gove11n11ent Code, which excepts from disclosme "inf01111ation
considered to be confidential bylaw, either constitutional, statut01Y, orbyjudicial decision."2
Gov't Code § 552.101. Section 552.101 e~1compasses common-law privacy, which protects
info1111ation that is (1) highly intimate or embalTassing, such that its release would be highly
objectionable to a person of ordinmy sensibilities, and (2) ofno legitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). C01lli11on­
law privacy encompasses the specific types of info1111ation that are held to be intimate or
embalTassinginIndustrialFoundation. See id. at 683 (informationrelating to sexual assault,
pregnancy, mental orphysical abuse inworkplace, illegitimate children, psychiatric treatment
of mental disorders, attempted suicide, m1d injmies to sexual organs). TIllS office has
dete1111ined that other types of inf01111ation also m'e private m1der section 552.101. See
generally Open Records Decision No. 659 at 4-5 (1999) (summarizing info1111ation att0111ey
general has held to be private). We have markedthe info1111ation that the city must withhold
lUlder section 552.101 of the Government Code in conjlUlction with c01mnon-law privacy.

2The Office of the Attol11ey General will raise a mandatory exception like section 552.101 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).
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As you raise no exception to disclosure, the remaining infonnation must be released to the
requestor.

TIns letter ruling is limited to the paliicular inf01111ation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govenllnental body and ofthe requestor. For more inf01111ation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Att0111ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation lUlder the Act.must be directed to the Cost Rules Admilnstrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

q~
Cindy Nettles
Assistant Attomey General
Open Records Division

CN/dls

Ref: ID# 370262

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)

Ms. Telean Novelli
Scott & White Health Plan
2401 South 31 st Street
Temple, Texas 76508
(w/o enclosures)


