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Dear Mr. Sclmeider:

You ask whether certain inf0l111ation is subject to required public disclosure lUlder the
Public fufonnationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 370182.

The City ofMagnolia (the "city") received a request for all e-mails sent and received bythree
city officials during a specified month. You state the cityhas released sonle ofthe requested
infonnation. You claim that the submitted infonnation is excepted from disclosme under
sections 552.103, 552.106, 552.107, and 552.111 of the Government Code. 1 We have
considered the exceptions you claim and reviewed the submitted infOlmation.

Initially, we must address the city's obligations under section 552.301 ofthe Govemment
_Code, which prescribes the procedures that a govel1llnental body must follow in asking tIns
office to decide whether requested infonnation is excepted from public disclosme. PmSUallt
to section 552.301(b), a govenllnental bodymust ask for a decision from tIns office alld state
the exceptions that applywitlnn ten business days ofreceiving the written request. See Gov't
Code § 552.301(a), (b). Although the city raised sections 552.106, 552.107, alld 552.111
within the 10-business-day deadline required by section 552.301, it did not raise
section 552.103 lUltil after the 1O-business-day deadline had passed. Thus, we find that the

lAlthough you also raise section 552.101 ofthe Gove11lment Code in conjlUlction with Texas Rule of
Evidence 503, tIlis office has concluded tIlat section 552.101 does not encompass discovery privileges. See
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Thus, we will address yom attomey-c1ient
privilege claim under only section 552.107 of the Government Code.
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city failed to comply with the procedmal requirements ofsection 552.301 with respect to its
claim under section 552.103. Section 552.103 is a discretionary exception that protects a
govemmental body's interests and, as such, may be waived. See Dallas Area Rapid Transit
v. Dallas Morning News., 4 S.W.3d 439, 475-76 (Tex. App.-Dallas, 1999, no pet.)
(govenunental body may waive section 552.103); Open Records Decision No. 665 at 2n.5
(2000) (discretionary exceptions generally). Consequently, the city may not withhold any
ofthe submitted infonnationlUlder section 552.103 ofthe Govenullent Code. However, we
will address yom timely raised claims lUlder sections 552.106, 552.107, and 552.111 for the
submitted infonnation.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asse1iing the attorney-client privilege, a govenmlental body
has the bmden ofproviding the necessmy facts to demonstrate the elements ofthe privilege
in order to withhold the infornlation at issue. ORD 676 at 6-7. First, a govermllental body
must demonstrate the information constitutes or doclUllents a commlUllcation. Id. at 7.
Second, the communication must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client governmental body. TEX. R.
EVID. 503(b)(1). The privilege does not applywhen an attorney orrepresentative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the
client govenullental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not applyifattorney
acting in a capacity other than that of attorney). Tllird, the plivilege applies only to
c01l1l11unications between or among clients, client representatives, lawyers, mld lawyer
representatives. TEX. R. EVID. 503(b)(l). Thus, a govermllental body must infonn tIllS
office of the identities and capacities of the individuals to whom each C01111111Ulication at
issue has been made. Lastly, the attomey-client privilege applies only to a confidential
conulllUlication, id., meaning it was ."not intended to be disclosed to third persons other than
those to whom disclosme is made in fmihermlce of the rendition of professional legal
services to the client or those reasonably necessm"y for the transmission of the
conmllUllcation." Ie!.503(a)(5).

Whether a commlUllcation meets tIllS defillltion depends on the intent ofthe pmiies involved
at the time the infonnation was cOlllillunicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the
plivilege at mlY time, a govenullental body must explain that the confidentiality of a
c0111111unication has been maintained. Section 552.107(1) generally excepts an entire
COlllilllUllcation that is demonstrated to be protected by the attomey-client privilege lUlless
otherwise waived by the govemmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire commlUllcation, including facts contained therein).

You state the infonnation you have marked constitutes cOlllimUlications made between
attorneys for the city and city employees and officials made for the pmpose of providing
legal services to the city. You have identified all pmiies to the cOlllimUllcation. You indicate
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these communications were made in confidence and their confidentiality has been
maintained. Based on yom representations and om review, we find the city may withhold
the inf011l1ation you have marked lmder section 552.107 ofthe Govenunent Code.2

Next, section 552.111 ofthe Government Code excepts from disclosme "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Gov't Code § 552.111. TIns exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The pmpose of
section 552.111 is to protect advice, opinion, and reconunendation in the decisional process
and to encomage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615 (1993), tIns
office re-examined the statutory predecessor to section 552.111 in light of the decision in
Texas Department ofPublic Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992,
no writ). We detennined'that section 552.111 excepts fl.·om disclosme only those inte11lal
communications that consist of advice, reconunendations, and opiInons that reflect the
policymaking processes of the governmental body. See ORD 615 at 5. A governmental
body's policymaking ftmctions do not encompass routine internal admiInstrative orpersol111el
matters, and disclosme ofinfOlIDation about such matters will not in1nbit fl.·ee discussion of
policy issues among agencypersOlmel. Id.; see also City ofGarland v. The Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
commmncations that did not involve policymaking). A govenunental body's policymaking
functions do include administrative and persOlmel matters of broad scope that affect the
govenunental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Moreover, section 552.111 does notprotect facts and written observations offacts and events
that are severable from advice, opilnons, and recommendations. See ORD 615 at 5. But, if
factual infonnation is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld lmder section 552.111. See Open Records Decision
No. 313 at 3 (1982).

We also have concluded that a preliminary draft of a doclmlent that is intended for public
release in its final fOlID necessarily represents the drafter's advice, opilnon, and
recommendation with regard to the fonn and content of the final docmnent, so as to be
excepted fl.·om disclosme lmder section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual infonnation in the
draft that also will be included in the final version ofthe docmnent. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including conmlents, lmderlining,
deletions, and proofl.·eading marks, of a preliIninary draft of a policymaking docmllent that
will be released to the public in its final form. See id. at 2.

2As our lUling is dispositive, we need not address your remaining argument against disclosure of tills
infol1nation.
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Section 552.111 can also encompass communications between a gover11111enta1 body and a
third-party consultant. See Open Records Decision Nos. 631 at 2 (section 552.111
encompasses information created for govenunenta1 body by outside consultant acting at
govenunenta1 body's request and perf01111ing task that is within govenunenta1 body's
authority), 561 at 9 (1990) (section 552.111 encompasses communications with party with
which govenunenta1 body'has privity ofinterest or common deliberative process), 462 at 14
(1987) (section 552.111 applies to memoranda prepared by govenunenta1 body's
consultants). For section 552.111 to apply, the govenunenta1 body must identify the third
paliyand explain the nature ofits relationship with the govenm1enta1 body. Section 552.111
is not applicable to a commlUlicationbetween the govenunenta1 body and a third partyunless
the gove111menta1 body establishes it has a privity ofinterest or common deliberative process
with the third party. See ORD 561 at 9.

You state that some ofthe remaining infonnation consists ofdraft documents that aloe subj ect
to release in their final fonn. You also state that these draft documents are related to a
proposed city resolution and related draft contracts. You fmiher state that some of the
remaining infonnation you have mal'ked consists ofcomments related to the draft contract.
You explain that these e-mai1s consist of advice, opinion or reconunendations on
policymaking matters ofthe city and its consultal1tS. Based on your representations al1d our
review ofthe infOlmation at issue, we conclude that city may withhold the draft docmnents
and e-mai1s you have marked lUlder section 552.111.

We note some of the remaining information contains e-mail addresses that may be subject
to section 552.137 of the Gove111ment Code, which excepts from disclosure "all e-mail
address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body," lUl1ess the member of the public consents to its
release or the e-mail address is of a type specifically exc1ud~d by subsection (cV See id.
§ 552. 137(a)-(c). Accordingly, the city must withhold the e-mail addresses we have marked
lUlder section 552.137, lUl1ess the owners of the e-mail addresses have affi1111ative1y
consented to their release. See id. § 552.137(b).4

In smnmary, the city may withhold the infonnation you have marked under section 552.107
of the Govenunent Code al1d section 552.111 of the Govenm1ent Code. The city must
withhold the e-mail addresses we have marked lUlder section 552.137, unless the owners of

3The Office of the Atiol11ey General will raise a mandatOly exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987),470
(1987).

4We note tIllS office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govel11menta1 bodies authorizing themto witIlho1d ten categories ofinfol111ation, including private e-mail
addresses under section 552.13,7, without the necessity of requesting an atiol11ey general decision.
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the e-mail addresses have affimlatively consented to their release. The remammg
infOlmation must be released.

TIns letter ruling is limited to the particular infol111ation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infol111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govel11111ental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information tmder the Act must be directed to the Cost Rules Admilnstrator ofthe Office of
the Attol11ey General, toll fi-ee, at (888) 672-6787.

Sincerely,

Z-.~
Tamara Wilcox
Assistant Attol11ey General
Open Records Division

TW/dls

Ref: ID# 370182

Ene. Submitted documents

c: Requestor
(w/o enc1osmes)


