
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 12, 2010

Ms. Cara Leahy White
Taylor Olson Adkins Sralla Elam, L.L.P.
Attomey for the City of Ovilla
6000 Westem Place, Suite 300
fort WOlih, Texas 76107-4654

0R2010-02199

Dear Ms. White:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act' '), chapter 552 ofthe Govenmlent Code. Your request was
assigned ID# 370081.

The City ofOvilla (the "city"), which you represent, received a request for the personnel file
ofa named officer. You claim that pOliions of the requestec). infonnation are excepted ii-om
disclosure tmder sections 552.101, 552.102, 552.108, 552.117, 552.119, 552.130,
and 552.137 of the Govemment Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

Section 552.101 ofthe Govenllnent Code excepts fi..om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United
States Code. Section 6103(a) renders tax rehml infonnation confidential. Attol1ley General
Opinion H-1274 (1978) (tax retums); Open Records Decision No. 600 (1992) (W-4 fonns).
Section 6103(b) defines the teml "retul1l infonnation" as "a taxpayer's identity, the nature,
source, or amount ofhis income, payments, receipts, deductions, exemptions, credits, assets,
liabilities, net wOlih, tax liability, tax withheld, deficiencies, overassessments, or tax
payments ... or any other data, received by, recorded by, prepared by, nmlished to, or
collected by the Secretary [ofthe Intemal Revenue Service] with respect to a retu)1l or with
respect to the"detennination of the existence, or possible existence, of liability ... for any
tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C.
§ 6103(b)(2)(A). Federal comis have construed the tenn "retum infonnation" expansively
to include any infonnation gathered by the Intemal Revenue Service regarding a taxpayer's
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liability under title 26 ofthe United States Code. See Mallas v. Kalak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Consequently, the city must
withhold the submitted W-4<fonns pursuant to section 552.101 ofthe Govemment Code in
conjunction with section 6103(a) oftitle 26 of the United States Code.

Section 552.101 also encompasses section 1324a oftitle 8 ofthe United States Code, which
provides that an Employment EligibilityVerification Foml1-9 "maynot be used for purposes
other than for enforcement of this chapter" and for enforcement of other federal statutes
goveming crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R.
§ 274a.2(b)(4). Release of the submitted 1-9 fonns and attached social security card and
driver's license under the Act would be "for plU1Joses other than for enforcement" of the
referenced federal statutes. Accordingly, we find the submitted 1-9 fonn and attached social
security card and Texas driver's license are confidential under section 552.101 of the
Govemment Code, and may only be released in compliance with the federal laws and
regulations goveming the employment verification system.

The submitted infonnation also contains L-2 Declaration of Medical Condition and L-3
Declaration ofPsychological and Emotional Health fonns required bythe Texas COlmnission
on Law Enforcement Officer Standards and Education ("TCLEOSE"). These fOnTIS are
confidentiallmder section 1701.306 of the Occupations Code, which is also encompassed
by section 552.101 of the Govenmlent Code. Section 1701.306 provides the following:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer lUlless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace ofdrug dependency or illegal

. dmg use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or COlUlty
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a repOli of each
declaration required by Subsection (a) and shall maintain a copy ofthe repOli
on file in a fomlat readily accessible to [TCLEOSE]. A declaration is not
public infomlation.

Occ. Code § 1701.306(a), (b). Thus, we detemline that the city must withhold the submitted
L-2 and L-3 declaration f0l111S under section 552.101 ofthe Govennnent Code in conjlUlction
with section 1701.306 of the Occupations Code.
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Section 552.101 also encompasses section 1701.454 of the Occupations Code.
Section 1701.454 gove111s the public availability of an F-5 f01111 ("Report of Separation of
Licensee") submitted to the TCLEOSE under subchapter J of chapter 1701 of the
Occupations Code. Section 1701.454 provides as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Govenunent
Code, unless the person resigned or was te1111inated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) E4:cept as provided by this subchapter, a [TCLEOSE] member or other
persmi may not release the contents ofa report or statement submitted under
this subchapter.

Occ. Code § 1701.454. In this instance, it does not appear that the named officer resigned
due to substantiated incidents of excessive force or violations of the law other than traffic
offenses. We, therefore, conclude that the city must withhold the submitted F-5 fonn lUlder
section 552.101 of the Gove111ment Code in conjlUlction with section 1701.454 of the
Occupations Code. We also understand you to assert that the submitted L-1 Report of
Appointment/License Application fonn is also confidential under section 1701.454.
However, L-1 fonns are not reports required to be filed with TCLEOSE lUlder subchapter
J of chapter 1701. Accordingly, the submitted L-1 form is not confidential under
section 1701.454, and the city may not withhold it under section 552.101 on that ground.

You assert that some of the remaining infonnation contains confidential criminal history
record information ("CHRI"). Section 552.101 also encompasses CHRI generated by the
National Crime InfOlmation Center or by the Texas Crime Infonnation Center. Title 28 of
pati 20 of the Code of Federal Regulations govems the release of CHRI that states obtain
from the federal govenunent or other states. See Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id Section 411.083 of the GovenU11ent Code deems confidential CHRI that the
Department of Public Safety ("DPS") maintains, except that DPS may disseminate this
info1111ation as provided in chapter 411, subchapter F of the Govermnent Code. See Gov't
Code § 411.083 . We note that the tenn CHRI does not include driving record infonnation.
See Gov't Code § 411.082(2)(B). Upon review, we find that the infonnation we have
marked consists of CHRI for the pm-poses of chapter 411. Accordingly, the city must
withhold this information under section 552.101 of the GovenU11ent Code in conjunction
with section 411.083 of the GovenU11ent Code. However, no portion of the remaining
information consists ofCHRI for the purposes ofchapter 411. Accordingly, the city may not
withhold any pfthis infonnation under section 552.101 on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy, while
section 552.102(a) excepts from public disclosure "info1111ation in a persOlU1el file, the
disclosure ofwhich would constitute a clearlylUlwananted invasion ofpersonal privacy[.]"
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Id. § 552.102(a). Section 552.102 is applicable to infonnation that relates to public officials
and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating to
employee's employment and its tenns constitutes infol111ation relev811t to person's
employment relationship and is part ofemployee's persOlU1el file). InHubertv. Harte-Hanks
Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.), the comi
ruled that the test to be applied to infonnation claimed to be protected under section 552.102
is the same as the test f011l1Ulated by the Texas Supreme Comi in Industrial Foundation v.
Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for infonnation claimed to
be protected lUlder the doctrine ofconunon-law privacy as incorporated by section 552.101.
See Indus. Found., 540 S.W.2d at 683-85. Accordingly, we will consider your privacy
claims under sections 552.101 and 552.102(a) together.

In Industrial Foundation, the Texas Supreme Court stated infonnation is excepted from
disclosure ifit (1) contains highly intimate' or embalTassing facts, the release ofwhich would
be highly obj ectionable to a reasonable person, and (2) is not of legitimate concel11 to the
public. 540 S.W.2d at 685. This office has found that medical infol111ation or infol111ation
indicating disabilities or specific ilhlesses is excepted £i.-om required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Prior decisions ofthis office have also fOlmd that financial infonnation
relating only to an individual ordinarily satisfies the first requirement of the test for
common-law privacy but that there is a legitimate public interest in the essential facts about
a financial tra~lsactionbetween an individual and a govenunental body. See Open Records
Decision Nos> 600 (1992), 545 (1990), 373 (1983). For example, infonnation related to an
individual's mortgage payments, assets, bills, and credit histOly is generallyprotected by the
common-law right to privacy. See Open Records Decision Nos. 545, 523 (1989). The
infonnation we have marked constitutes personal financial infonnation that is highly intimate
or embalTassing and not oflegitimate public interest. Therefore, the city must withhold the
infol111ation we have marked under section 552.101 ofthe GovenU11ent Code on the basis of
common-law privacy.

Section 552.108(a)(2) of the Govenunent Code excepts fl.-om disclosure infonnation
concerning. an investigation that concluded in a result other than conviction or
deferred adjudication. Gov't Code § 552.108(a)(2). A govenunental body claiming
section 552.108(a)(2) must demonstrate that the requested infonnation relates to a criminal
investigation that has concluded in a final result other than a conviction or defelTed
adjudication. ,See id. § 552.301(e) (govenU11ental body must provide comments explaining
why exceptions raised should apply to inf0l11lationrequested). You state that the inf011l1ation
you have marked relates to criminal investigations that concluded in a result other than
conviction or defened adjudication. Based on your representation and our review, we
conclude that section 552.108(a)(2) is applicable to the information you have marked.

However, section 552.108 of the Govenunent Code does not except fl.-om disclosure basic
infonnation about an anested person, an alTest, or a crime. Id. § 552.108(c). Basic
infol111ation refers to the infonnation held to be public in Houston Chronicle Publishing Co.
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v. City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976), Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic infonnation). Therefore, with the
exception of basic inf0l111ation, the city may withhold the information you have mm"ked
under section:552.l08(a)(2) of the Govemment Code.!

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member inf01111ation of a peace officer, as defined by
article 2.12 of the Code of Criminal Procedure. See Gov't Code § 552.1l7(a)(2); Open
Records Decision No. 622 (1994). We note that section 552.117 encompasses a personal
cellular telephone number, provided that a govemmental bodydoes notpay for the cell phone
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117not applicable
to cellular telephone numbers paid for by govennnental body and intended for official use).
In this case, it is unclear whether the individuals whose personal infonnation we have
marked are currently licensed peace officers as defined by miicle 2.12 of the Code of
Criminal Procedure. Therefore, to the extent the individuals at issue are licensed peace
officers as defined by miicle 2.12, the city must withhold the personal information we have
marked in the; submitted documents lmder section 552.1l7(a)(2) of the Govennnent Code.

Ifthe individuals at issue are not licensed peace officers, then their personal information may
be excepted under section 552.117(a)(l) of the Govennnent Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social securitymunbers,
and family member infonnation of CUlTent or f0l111er officials· or employees of a
govennnental body who request that this infonnation be kept confidential under
section 552.024 ofthe Govennnent Code. Gov't Code §552.117(a)(1). Whether a pmiicular
piece ofinfonnationis protected by section 552.1 17(a)(1) must be detel111ined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The city may only
withhold information under section 552.117(a)(1 ) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
infonnation was made. Therefore, ifthe individuals arissue are not licensed peace officers
and timely elected to keep personal inf01111ation confidential, the city must withhold the
infonnation we have marked under section552.ll7(a)(1). Otherwise, this infonnation may
not be withheld under section 552.117.2

Next, we note!a pOliion ofthe remaining inf01111ation maybe subject to section 552.1175 of
the Govennnent Code.3 Section 552.1175 provides in pmi:

lAs our ruling is dispositive, we need not address your remaining arguments for this information.

2Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a govenill1ental body to redact a living person's social security number from public release without
the necessity of requesting a decision from tlllS office lUlder the Act.

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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(b) Infomlation that relates to the home address, home telephone munber, or
social security number of [a peace officer as defined by miicle 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the infomlation relates:

(1) chooses to restrict public access to the infol1nation; and

(2) notifies the gove11mlental body ofthe individual's choice
on a f011n provided by the govemmental body, accompanied
by evidence of the individual's status.

Gov't Code § 552.1175(b). The submitted information includes the home address and home
telephone munber of police officers who are not city employees. To the extent these
individuals m'e cUlTently licensed peace officers who elect to restrict public access to their
personal infol111ation, the city must withhold the info11nation we have marked lmder
section 552.1175. To the extent any of these individuals moe not cUlTently licensed peace
officers who elect to restrict public access to their personal infol1nation, the city may not
withhold the info11nation we have marked peliaining to that individual under
section 552.1175.

You asseli that the officer's photographs should be withheld from disclosure under
section 552.119 of the Govemment Code, which provides as follows:

(a) A photograph that depicts a peace officer as defined by Micle 2.12,
Code of Criminal Procedure, or a security officer commissioned under
Section 51.212, Education Code, the release ofwhich would endanger the life
or physical safety ofthe officer, is excepted from [required public disclosure]
lmless:

; (1) the officer is under indictment or charged with an offense by
infomlation;

(2) the officer is a pmiy in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in ajudicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) maybe made
public only ifthe peace officer or security officer gives written consent to the
disclosure.

Gov't Code § 552.119. Upon review, we find that the city has failed to demonstrate that
release ofthe photographs would endanger the officer's life or physical safety. Accordingly,
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the photographs at issue may not be withheld under section 552.119 of the Govennnent
Code.

Section 552.130 ofthe Govenmlent Code excepts from disclosure infonnation that "relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state." Id.
§ 552.130(a)(1), (2). Accordingly, the city must withhold the driver's license information
we have marked under section 552.130 ofthe Govenmlent Code.

Section 552.137 of the Govennnent Code excepts from disclosure "an e-mail address ofa
member ofthe public that is provided for the plU1Jose ofcOlmnunicating electronically with
a govenmlental body" unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552. 137(a)-(c). We have
marked e-mail addresses that do not appear to be of a type specifically excluded by
section 552.137(c) of the Govennnent Code. Therefore, the city must withhold the e-mail
addresses we have marked under section 552.137 of the Govennnent Code, lUlless the city
has received consent for their release.

In sunnnary, the city must withhold the following infonnation under section 552.101 ofthe
Govermnent Code: 1) the submitted W-4 fonns in conjlUlction with section 6103(a) of
title 26 of the United States Code, 2) the submitted L-2 and L-3 declaration fonns in
conjunction with section 1701.306 of the Occupations Code, 4) the submitted F-5 fonn in
conjunction with section 1701.454 of the Occupations Code, 5) the CHRI we have marked
in conjunction with section 411.083 of the Govennnent Code, and 6) the information we
have marked under common-law privacy. The 1-9 fonn you have marked and the attached
social security card and Texas driver's license, are confidential under section 552.101 ofthe
Government Code, and may only be released in compliance with the federal laws and
regulations governing the employment verification system. With the exception of basic
infonnation, the police reports you have marked may be withheld under
section 552.108(a)(2) of the Govennnent Code. The city must withhold the personal
inf0l111ation we have marked and indicated under section 552.117(a)(2), to the extent the
individuals whose infonnation is at issue are licensed peace officers. If the individuals
whose infonnation is at issue are not licensed peace officers, the city must withhold the
personal infornlation we have marked under section 552.117(a)(1), ifthe individuals whose
infonnation is at issue timely elected to keep personal infonnation confidential. The city
must withhold the infonnation we have marked under section 552.1175 to the extent the
individuals to which the infol111ation pertains are cun-ently licensed peace officers who elect
to restrict public access to their personal infonnation. The city must withhold the driver's
license information we have marked under section 552.130 ofthe Govermllent Code. The
city must withhold the e-mail addresses we have marked under section 552.137. The
remaining infol111ation must be released.4

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govenmlental bodies authorizing them to withhold ten categories of info1111ation, including 1-9 forms
under section 552.1 01 ofthe Goverrullent Code in conjunction witll 8 U.S.C. § 1324a, W-4 forms lUlder section

--------------------- 1
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This letter ruling is limited to the pmiicular infomlation at issue in this request mld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regm-ding any other information or mlY other circlU11stances.

This ruling tl'iggers impOliant deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General, toll free, at (888) 672-6787.

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 370081

Enc. Submitted documents

c: Requestor
(w/o enclosures)

552.101 of the Government Code in conjlU1ction with 26 U.S.C. § 6103(a), L-2 and L-3 declarations section
552.101 of the Govenmlent Code in conjunction with section 1701.306 of the Occupations Code, a copy ofa
Texas driver's license and Texas driver's license and license plate munbers lU1der section 552.130 of the
Govenmlent Code, and e-mail addresses lU1der section 552.137 ofthe Government Code, without the necessity
of requesting an attorney general decision.


