
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 12, 2010

Ms. Elisabeth A. Donley
Law Offices of Robert E. bma, P.C.
4411 Nmih Central Expressway
Dallas, Texas 75205

0R2010-02202

Dear Ms. Donley:

You ask whether certain infonnation is subject to required public disclosure lUlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was
assigned ID# 370099.

The Lewisville Independent School District (the "district"), which you represent, received
a request for the following five categories of infonnation: (1) the audio recording of an
October 3, 2009 meeting between three named individuals, (2) e-mails from two named
individuals referencing another individual or the fomih grade, (3) calendars or appointment
books for two hamed individuals from August 2009 thTOugh November 2009, (4) notes from
"walkthroughs," "observations," "leaming walles," or "classroom visits" pertaining to the
third, fomih, or fifth grade made by individuals employed by a specified district school £i'om
August 2009 tlu'ough November 2009, and (5) minutes, agendas, recordings, and sign-in
sheets for Building Leadership Team meetings in 2008 and 2009. You state the district has
made some of the responsive infonnation available to the requestor. You claim the
submitted classroom observation notes are excepted £i'om disclosure under section 552.101
of the Govenmlent Code. We have considered the exception you claim and reviewed the
submitted infonnation.

Initially, the United States Depariment ofEducation Family Policy Compliance Office has
infomled this office that the Farnily Educational Rights and Privacy Act ("FERPA"), 20
U.S.C. § 1232g, does not permit state and local educational authorities to disclose to tIns
office, without par'ental consent, umedacted, personally identifiable infonnation contained
in education r~cords for the purpose ofour review in the open records ruling process under
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the Act.! See 20 U.S.C. § 1232g(b); see also id. § 1232g(a)(4)(A) (defining "education
records"); Open Records Decision No. 462 at 15 (1987). Consequently, state and local
educational authorities that receive a request for education records from a member of the
public lU1der the Act must not submit education records to this office in unredacted form, that
is, in a f01111 in which "personally identifiable info1111ation" is disclosed. See 34 C.F.R.
§ 99.3 (defining "personally identifiable info1111ation"). Although you redacted some
info1111ation pursuant to FERPA, the submitted notes contain unredacted student names.
Because our office is prohibited from reviewing an education record to dete1111ine whether
appropriate redactions under FERPAhave been made, we will not address the applicability
of FERPA to any of the submitted records. Such detenninations under FERPA must be
made by the educational authority in possession ofthe education records. However, we will
consider your argument against disclosure.

Next, we note the requestor excludes names and room l1lU11bers from the pOliion of the
request seeking classroom observation notes. Thus, the names and room numbers we marked
are not responsive to the present request for infonnation. The district need not release
non-responsive infonnation in response to this request, and this mling will not address that
infonnation. :

Section 552.101 of the Gove111ment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes,
including section 21.355 of the Education Code, which provides that "[a] doclllnent
evaluating the perfo1111ance of a teacher or administrator is confidential." Educ. Code
§ 21.355. This office has interpreted this section to apply to any document that evaluates,
as that tenn is commonly understood, the perfonnance of a teacher or administrator. Open
Records Decision No. 643 at 3 (1996). h1 Open Records Decision No. 643, we determined
for purposes of section 21.355, the word "teacher" means a person who is required to, and
does in fact, hold a teaching celiificate lU1der subchapter B of chapter 21 of the Education
Code or a school district teaching pe1111it under section 21.055, and who is engaged in the
process of teaching, as that te1111 is connnonly defined, at the time of the evaluation. See
ORD 643 at 4.

You state the; submitted notes were taken by district Principals and Assistant Principals
during their observations ofdistrict teachers. You state each teacher under observation held
a teaching certificate pursuant to chapter 21 of the Education Code and was teaching at the
time of their observation. Upon review, however, these notes merely contain factual
descriptions ofclassroom activities during the period ofobservation. We therefore find these
notes do not evaluate a teacher as contemplated by section 21.355 of the Education Code,

IA copy of this letter may be found on the Office of the Attomey General's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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and they may not be withheld under section 552.101 ofthe Gove111l11ent Code. As you raise
no other exceptions to disclosure, the responsive infol111ation must be released.

This letter ruling is limited to the paliicular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete11l1ination regarding any other info11l1ation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
gove11ll11ental body and ofthe requestor. For more info11l1ation concel1ling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol1ley General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
info11l1ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol1ley General, toll free, at (888) 672-6787.

Sincerely,

Bob Davis
Assistant Attol11ey General
Open Records Division

RSD/cc

Ref: ID# 370099

Enc. Submitted documents

cc: Reque;stor
(w/o enclosures)


