ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 16, 2010

Mzr. Floyd M. Akers

City Attorney

Pflugerville Police Department
P.O. Box 679

Pflugerville, Texas 78691

OR2010-02298
Dear Mr. Akers:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 370255.

The Pflugerville Police Department (the “department™) received a request for all use of force
reports prepared by anamed officer during the past four years. You provide documentation
reflecting the department has released a portion of the responsive information to the
requestor. You claim the information submitted in Exhibit C is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information protected by other statutes, such
as section 58.007 of the Family Code, which provides in part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:
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(1) if maintained on paper or microfilm, kept separate from adult files
and records; \

(2) if maintained electronically in the same computer system as

records or files relating to adults, be accessible under controls that are

separate and distinct from controls to access electronic data
~ concerning adults; and

- (3) maintained on a local basis only and not sent to a central state or
- federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Section 58.007(c) is applicable to records of juvenile delinquent
~conduct or conduct indicating a need for supervision that occurred on or after
September 1, 1997. For purposes of section 58.007, “child” means a person who is ten years
of age or older and under seventeen years of age at the time of the reported conduct. See id.
§ 51.02(2). Two submitted use of force reports, which pertain to offense numbers 08090072
and 08090073, relate to incidents involving juvenile delinquent conduct that occurred after
September 1, 1997. Seeid. § 51.03(a) (defining “delinquent conduct” for purposes of Fam.
Code § 58.007). However, section 58.007(c) is only applicable to law enforcement records,
and use of force reports are administrative records. As such, the use of force reports
pertaining to offense numbers 08090072 and 08090073 may not be withheld under
section 552.101 in conjunction with section 58.007. ‘

You claim th@ use of force report pertaining to offense number 08100235 is protected under
the federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), 42
U.S.C. §§ 1320d-1320d-8. Atthe direction of Congress, the Secretary of Health and Human
Services (“HHS”) promulgated regulations setting privacy standards for medical records,
which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information.. See Health Insurance Portability and Accountability Act of 1996, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, a covered entity may not use or disclose protected health information, except
as provided by parts 160 and 164 of the Code of Federal Regulations. See id. § 164.502(a).
This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See 45 CF.R. § 164.512(a)(1). We
further noted-the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose ‘information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We, therefore, held the disclosures under the Act come within
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section 164.5 1 2(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the department may withhold protected health information from the public only
if the information is confidential under other law or an exception in subchapter C of the Act
applies.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to areasonable person, and (2)
the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S'W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. Additionally, this office has determined that
common-law -privacy protects the identities of juvenile offenders. See Open Records
Decision No.. 384 (1983); ¢f. Fam. Code § 58.007(c). Upon review, we marked the
identifying information of juvenile offenders in the use of force reports pertaining to offense
numbers 08090072 and 08090073, as well as the information in the use of force report
pertaining to offense number 08100235 that is highly intimate and embarrassing and of no
legitimate public interest. The department must withhold this marked information under
section 552.101 in conjunction with common-law privacy. As you raise no further
exceptions to disclosure of the use of force reports pertaining to offense numbers 08090073
and 08100235, the remaining information in these reports must be released.

You claim the use of force reports that pertain to offense
numbers 08090072, 09040283, 09080266, and 09090301 are excepted under section 552.108
of the Government Code. This section provides in pertinent part as follows:

() Infonnation held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation or prosecution of crime;
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(b) An internal record or notation of a law enforcement agency or prosecutor
that is'maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution|.]

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to.the information at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977).

As noted above, use of force reports are administrative records. Section 552.108(a)(1) is
generally not applicable to records that are purely administrative in nature and that do not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002, no pet.), Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). Although we
understand the use of force investigations are based on the named officer’s conduct
investigating criminal activity, the focus of the reports at issue is on the propriety of an
officer’s conduct, not the underlying crime. Additionally, you do not state, and the reports
do not reflect; the use of force reports at issue relate to criminal investigations of the named
officer. Accoidingly, we conclude that the department failed to demonstrate the applicability
of section 552.108(a)(1) to these reports, and they may not be withheld on that basis.

You also raise section 552.108(b)(1) for the reports. Section 552.108(b) may be applicable
to internal records of a law enforcement agency, provided the law enforcement agency
reasonably explains how and why release of the information atissue would interfere with law
enforcement or prosecution. See 86 S.W.3d at 327 (section 552.108(b)(1) exception intended
to protect information which, if released, would permit private citizens to anticipate
weaknesses in a police department, avoid detection, jeopardize officer safety, and generally
undermine law enforcement efforts). This office has stated that under the statutory
predecessor to section 552.108(Db), a governmental body may withhold information that
would reveal law enforcement techniques or procedures. See, e.g., Open Records Decision
Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere with law
enforcement), 456 (1987) (release of forms containing information regarding location of
off-duty police officers in advance would unduly interfere with law enforcement), 413 (1984)
(release of sketch showing security measures to be used at next execution would unduly
interfere with law enforcement), 409 (1984) (if information regarding certain burglaries
exhibit a pattern that reveals investigative techniques, information is excepted under
predecessor to section 552.108), 341 (1982) (release of certain information from Department
of Public Safety would unduly interfere with law enforcement because release would hamper
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departmental efforts to detect forgeries of drivers’ licenses), 252 (1980) (predecessor to
section 552.108 is designed to protect investigative techniques and procedures used in law
enforcement), 143 (1976) (disclosure of specific operations or specialized equipment directly
related to investigation or detection of crime may be excepted). However, generally known
policies and techniques may not be withheld under section 552.108. See, e.g., ORD 531
at 2-3 (Penal Code provisions, common law rules, and constitutional limitations on use of
force are not protected under predecessor to section 552.108).

You generally state release of the remaining information would reveal law enforcement
methods, techniques, and strategies. Upon review, we find the use of force reports pertaining
to offense numbers 08090072, 09040283, 09080266, and 09090301 contain facts about the
named officer’s use of force in particular situations. You have not explained how release of
this circumstantial information would interfere with law enforcement or prosecution.
Accordingly, we conclude you failed to demonstrate the applicability of
section 552.108(b)(1) to the remaining information.

The use of force report pertaining to offense number 09080266 contains a Texas license plate
number subject to section 552.130 of the Government Code.! Section 552.130 excepts from
disclosure information relating to a motor vehicle operator’s license, driver’s license, motor
vehicle title, or registration issued by a Texas agency. Gov’t Code § 552.130(2)(1), (2). The
department must withhold the license plate number we marked in the remaining information
under section;552.130 of the Government Code.”

In summary, ﬁlle department must withhold the information we marked in the use of force
reports pertaining to offense numbers 08090072, 08090073, and 08100235 under
section 552.101 in conjunction with common-law privacy. The department must also
withhold the Texas license plate number we marked in the use of force report pertaining to
offense number 09080266 under section 552.130 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

'"The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a Texas license
plate mumber under section 552.130 of the Government Code, without the necessity of requesting an attorney
general decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
mformation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

)

Bob Davis
Assistant Attorney General
Open Records Division

RSD/ce

Ref:  ID# 370255
Enc. Submi'tted documents

cc: Requestor
(w/o enclosures)




