
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 16, 2010

Ms. Malianna M. McGowan
Abemathy Rqeder Boyd & Joplin P.C.
P.O. Box 1210
McKinney, Texas 75070-1210

0R2010-02308

Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 370311.

The Mansfield Independent School District Police Depaliment (the "department"), which
you represent, received a request for infonnation relating to a specified incident and
involving a 11<;tmed individual. You claim that the requested information is excepted from
disclosure under sections 552.101, 552.108, and 552.135 ofthe Govemment Code. Wehave
considered the exceptions you claim and reviewed the info1111ation you submitted. I

We first note that the depmiment has redacted pOliions of the submitted records. The
depaliment appears to have done so on the basis of the Family Educational Rights and
Privacy Act ("FERPA"), section 1232g oftitle 20 of the United States Code. The United
States Department ofEducation FamilyPolicy Compliance Office (the "DOE") has infonned
this office that FERPA does not pennit state and local educational authorities to disclose to
this office, without parental consent, unredacted, personally identifiable infonnation
contained in education records for the purpose of our review in the open records mling

Iyou also inform us, and have provided documentation reflecting, that third parties were notified of
this/request for inf0l111ation and of their right to submit conmlents to this office as to why the requested
information shpuld or should not be released. See Gov't Code § 552.304 (any person may submit written
conmlents statink why information at issue in request for attomey general decision should or should not be
released). As of the date of this decision, this office has received no correspondence fl:om any of the third
parties who were notified.
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process under the Act.2 FERPA is not applicable, however, to law enforcement records that
were created and are maintained by the law enforcement unit of a school district for a law
enforcement purpose. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, 99.8. But
records created by a law enforcement unit for a law enforcement purpose that are maintained
by a component of an educational agency or institution other than the law enforcement unit
or that are used exclusively for a non-law enforcement purpose such as a disciplinary
proceeding are not records of the law enforcement unit and are education records subject to
FERPA. Seeid. § 99.8(b)(2).

In this instance, the requestor addressed his request for infomlation directly to the
depmiment. Thus, we understand that the submitted records are maintained by the
department. The depmiment infomls us that the records in question are related to a criminal
investigation conducted by the department. There is no indication that these records are
maintained by a component of the Mansfield Independent School District (the "district")
other than the depmiment or that the records in question have been used 'exclusively for any
purpose other than law enforcement. Therefore, we find that the inf0l111ation that has been
redacted from the submitted records is not subject to FERPA and may not be withheld on
that basis. Because we able to discem the nature of the redacted infonnation, we are not
prevented from detennining whether that information falls within the scope of the
depmiment's .exceptions to disclosure. Accordingly, we will address the department's
arguments w~th respect to all of the submitted infonnation, including the redacted
infonnation.Neveliheless, we caution the depmiment that a failure to provide this office
with requested infonnation generally deprives us of the ability to determine whether
information may be withheld and leaves this office with no alternative other than ordering
the redacted infonnation to be released. See Gov't Code §§ 552.301(e)(1)(D) (govemmental "
body must provide this office with copy ofspecific information requested or representative
sample ifinfo.rmation is voluminous), 552.302.

We begin with section 552.108 of the Govenunent Code, which is the most inclusive
exception the depmiment claims. Section 552.108(a)(1) excepts from disclosure
"[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime ... if ... release of the infomlation would interfere
with the detection, investigation, or prosecution of crime[.]" Ie!. § 552.108(a)(1). A
govenunentaLbody must reasonably explain how and why section 552.108 is applicable to
the infonnation at issue. See ie!. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). ".' The department seeks to withhold all of the submitted infonnation under
section 552.198(a)(1). In the altemative, the department seeks to witL1l101d all identifying
information ofvictims and witnesses on this basis. The department states, and has provided
the affidavit of an officer of the depmiment for the plU1Jose of demonstrating, that the
submitted infomlation is related to an ongoing criminal investigation. The officer's affidavit
states, however, that the case to which the submitted infonnation peliains has been officially

2We have posted a copy of the DOE's letter on the Attol11ey General's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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closed. Thus1the departmenf s affidavit contradicts its representation that an investigation
is ongoing. Under these circumstances l we are tillable to find that the release of the
submitted infomlation would interfere with the detectionl investigationl or prosecution of
crime. See ,Gov1t Code § 552.108(a)(1); Houston Chronicle Publ'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975), writ ref'cl n.r.e.per
curiam, 536 S.W.2d 559 (Tex. 1976) (comt delineates law enforcement interests that are
present in active cases). We therefore conclude that the depmiment may not withhold any
of the submitted infomlation under section 552.108(a)(1) ofthe Government Code.

The department also claims section 552.108(b)(1), which excepts from disclosme "[a]n
intemal record or notation of a law enforcement agency or prosecutor that is maintained for
intemal use in matters relating to law enforcement or prosecution ... if ... release of the
intemal record or notation would interfere with law enforcement or prosecution[.]" Gov't
Code § 552.108(b)(I). Section 552.108(b)(I) is intended to protect "infomlation which, if
released, would permit private citizens to anticipate wealmesses in a police depmiment, avoid
detection, jeopardize officer safety, and generally undemline police efforts to effectuate the
laws ofthis State." City ofFt. Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002,
no pet.). To demonstrate the applicability of section 552.108(b)(I), a govenmlental body
must explain how and why release of the requested information would interfere with law
enforcement and crime prevention. See Open Records Decision No. 562 at 10 (1990). The
statutory predecessor to section 552.1 08(b)(1) protected information that would reveal law
enforcement teclmiques. See, e.g., Open Records Decision Nos. 531 (1989) (detailed use of
force guidelines), 456 (1987) (infomlationregardinglocation ofoff-dutypolice officers), 413
(1984) (sketch showing secmity measmes to be used at next execution). The statutory
predecessor to section 552.108(b)(1) was not applicable to generally lmown policies and
procedmes. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common-law rules, and constitutional limitations on use of force not
protected), 252 at 3 (1980) (governmental body failed to indicate why investigative
procedmes and teclmiques requested were any different from those commonly lmown).

We note that the infomlation at issue consists of records of a routine police investigation.
We find that the department has not demonstrated that these records contain any infonnation
that, if release,d, would interfere with law enforcement or crime prevention. We therefore
conclude that'. the depmiment may not withhold any of the submitted information under
section 552.108(b)(I) of the Government Code.

Tuming to the depmimenfs other exceptions to disclosure, section 552.101 of the
Govermnent Code excepts "inf01111ation considered to be confidential by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This exception
encompasses information that other statutes malce confidential. We understand the
departmentto raise section 552.101 in conjtillction with section 58.007 ofthe Family Code,
which provides in pmi:
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(c) Except as provided by Subsection (d), law enforcement records and files
conceming a child and information stored, by electronic means or otherwise,
conceming the child :5..om which a record or file could be generated may not
be disclosed to the public and shall be:

(1) ifmaintained on paper or microfilm, kept separate from adult files
, and records;

(2) if maintained electronically in the same computer system as
. records or files relating to adults, be accessible under controls that are
. separate and distinct :5..om controls to access electronic data
, concerning adults; and

, (3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Section 58.007(c) is applicable to records ofjuvenile conduct that
OCCUlTed on or after September 1, 1997. See Act of JUlle 2, 1997, 75th Leg., R.S., ch.l086,
§§ 20, 55(a); 1997 Tex. Gen. Laws 4179, 4187, 4199; Open Records Decision No. 644
(1996). The juvenile must have been at least 10 years old and less than 17 years ofage when
the conduct occurred. See Fam. Code § 51.02(2) (defining "child" for pUl1Joses of Fam.
Code tit. 3). Section 58.007(c) is not applicable to infonnation that relates to a juvenile as,
a complainant, victim, witness, or other involved pmiy and not as a suspect or offender. The
department has not demonstrated, and it does not otherwise appear to this office, that the
submitted infomlation involves a suspect or offender who was less than 17 years of age at
the time of the incident to which the infonnation peliains. We therefore conclude that the
department m~ynot withhold any ofthe submitted infonnation tmder section 552.101 ofthe
Govenunent Code in conjunction with section 58.007 of the Family Code.

The department also raises section 552.101 in conjunction with the common-law infomler's
privilege, which Texas cOUlis have long recognized. See Aguilar v. State, 444
S.W.2d 935,937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex.
Crim. App. 1928). The informer's privilege protects the identities of persons who repOli
activities over which the govel11l11ental bodyhas criminal or quasi-criminal law-enforcement
authorIty, provided that the subject ofthe infonnation does not alreadylmow the informer's
identity. See Open Records DecisionNos. 515 at 3 (1988),208 at 1-2 (1978). The privilege
protects the identities ofindividuals who report violations ofstatutes to the police or similm'
law-enforcement agencies, as well as those who repOli violations of statutes with civil or
criminal penalties to "administrative officials having a duty of irispection or of 'law
enforcement within their particular spheres." See Open Records Decision No. 279 at 2
(1981) (citingWigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). TherepOli
must be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582
at 2 (1990), 515 at 4-5.
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The department seeks to withhold all of the submitted infol11lation under the infol11ler'S
privilege. In the altel11ative, the department seeks to withhold the identifying infonnation
of victims and witnesses on that basis. The department contends that the individuals in
question repOlied violations of the Penal Code. We note that witnesses who provide
information in the course of an investigation but do not make the initial report of the
violation are not infonnants for the purposes of the common-law infol11ler'S privilege. We
also note that, although the submitted information involves two individuals who claimed to
have been victims of criminal offenses, the infol11lation reflects that each of the alleged
offenders lmo;ws the alleged victim's identity. We therefore conclude that the depmiment
has not demoilstrated that the coml11on-Iaw infol11ler'S privilege is applicable to any of the
infol11lation at issue and may not withhold any of the infol11lation on that basis under
section 552.101 of the Govel11l11ent Code.

Lastly, section 552.135 of the Govel11l11ent Code provides in part:

(a) "Inf0111ler" means a student or fOl11ler student or an employee or fonner
employee ofa school district who has furnished a repOli of another person's
or persons' possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An infonner's name or infonnation that would substantially reveal the
identity of an infol11ler is excepted :5..om [required public disclosure].

(c) Subsection (b) does not apply:

(1) if the infonner is a student or fonner student, and the student or
fonner student, or the legal guardian, or spouse of the student or
fanner student consents to disclosure of the student's or fOlmer
student's name; or

. (2) ifthe infol11ler is an employee or f0111ler employee who consents
to disclosure of the employee's or fOl11ler employee's name; or

(3) if the informer plmmed, initiated, or participated in the possible
violation.

Gov't Code § 552. 135(a)-(c). The depmiment also seeks to withhold all of the submitted
infol11lation under section 552.135 or, in the altel11ative, the identities of victims and
witnesses. We note that section 552.135 protects an inf0111ler' s identity, but does not protect
witness inf0111i.ation or statements. Although the submitted infol11lation does identify the two
individuals who reported alleged crimes to the department, there is no indication that either
ofthose individuals is a CUlTent or fOl11ler student or employee ofthe district. Thus, neither
ofthe two alleged crime victims is ml infonner for the plU1Joses of section 552.135. See id.
§552.135(a) (defining "informer" as "a student or afonner shldent or ml employee orfonner
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employee ofa school district who has furnished a report of another person's possible
violation of criminal, civil, or regulatory law to the school district or proper regulatory
enforcement authority"). We therefore conclude that the depmiment may not withhold any
of the submitted infonnation under section 552.135 of the Government Code.

In summary, none of the submitted infornlation may be withheld under section 552.108,
section 552.101, or section 552.135 ofthe Government Code. As the department claims no
other exception to disclosure, aJ] of the submitted infornlation, including the redacted
information, must be released.

This letter filling is limited to the pmiiculm- infornlation at issue in this request mld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infornlation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights mld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Qffice of the Attorney General's Open Government Hotline, toll fi:ee,
at (877) 673-.:'6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney Gene aI, toll free, at (888) 672-6787.

ames W. Monls, III
Assistant Attorney General
Open Records Division

JWM/cc

Ref: ID# 370311

Ene: Submitted docmnents

c: Requestor
(w/o enclosures)

Ms. Cristy Crumholt
The Parents of Talmage and Cristain Crumholt
705 Tee Box Court
Mansfield, Texas 76063
(w/o enclosures)
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Mr. Kyle Kimball
3100 Proctor
FOli Worth, Texas 76112
(w/o enclosures)

The Parents ofMcKinsey Lewis
7001 Silo Road
Arlington, Texas 76017
(w/o enclosures)

The Parents ofDylan Rainey
7001 Silo Road
Arlington, Texas 76017
(w/o enclosures)

The Parents of Sammy Saleem
7001 Silo Road
ATlington, Texas 76017
(w/o enclosures)

Mr. Robert Steffner
2304 Whispelion Drive
Arlington, Texas 76016
(w/o enclosures)

Ms. Christine Tisdale
1 Forest Drive
MansfIeld, Texas 76063
(w/o enclosures)

Mr. Luis Valdivieso
6010 Meadowside
Arlington, Texas 76017
(w/o enclosures)


