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0R2010-02359

Dear Mr. Wyse:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 370466.

The City of Murphy (the "city"), which you represent, received a request for all personnel
files, records, employment history, and evaluations related to a named individual's
employment as a 9-1-1 communications officer, all documents regarding a named
individual's training as a 9-1-1 communications officer, all documents regarding a named
individual's work performance and handling of a 9-1-1 call for a specified date and caller,
and the named individual's current position with the city. You state you have released a
portion of the requested information to the requestor. You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.103, 552.117,
552.130, and 552.147 of the Government C<?de. We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we note some of the submitted information consists of completed performance
evaluations, which are subject to section 552.022(a)(1) of the Government Code.
Section 552.022(a)(1) provides for the required public disclosure of "a completed report,

- -- --auQil~-eValuafiofi~-ocifivestigattoh-made-of~-fOt-;of -by--a-govemnr(;ntal--b-ody;-exc-ept--- -------- -
as provided by Section 552.108." Gov't Code § 552.022(a)(1). Pursuant to
section 552.022(a)(l), a completed evaluation is expressly public unless it is either excepted
under 552.108 of the Government Code or is expressly confidential under other law.
Although you raise section 552.103 of the Government Code? section 552.103 is a
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discretionary exception to disclosure that protects a governmental body's int~rests and may
be waived. See id. § 552.007; Dallas Area Rapid Transit v. D~llas Morning News, 4

---S~W~30--469; 7J75:76-(n~x-.xpp~~ Dallas -1999;-mrpetttgovernmenta:I-budymaywaive-
section 552.103); Open Records Decision No. 665 at 2 n.5 (discretion~ exceptions
generally), 663 (1999) (governmental body may waive section 552.10:3). As such,
section 552.10i is not "other law" that makes information confidential for the purposes of
section 552.022. Therefore, the city may not withhold the completed performance
evaluations, which we have marked, under section 552.103 of the Government Code.
However, we will address the applicability ofsections 552.101, 552.102, 552.117, 552.130,
and 552.147 for this information. We will also address your argument under section 552.103
for the remaining information that is not subject to section 552.02~.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled the
test to be applied to information claimed to be protected under section 552.102(a) is the same
as the test fonnulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial ACCident Board, 540 S.W.2d 668 (Tex. 1976), for information',-claimed to be
protected under the doctrine of common-law privacy as incorporated by se'ction 552.101.
Accordingly,we address the city's section 552.102(a) claim in conjunction with its
common-law privacy claim under section 552.101 of the Government Code.

In Industrial Foundation, the Texas Supreme Court stated information is excepted from
disclosure if it{l) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. 540 S.W.2d at 685. The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation include information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suici<;le, and injuries to sexual
organs. Id. at 683. Generally, however, the public has a legitimate interest in information
that relates to public employment and public employees, and information that pertains to an
employee's actions as a public servant generally cannot be considered beyond the realm of
legitimate public interest. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects ofhuman affairs, but in fact touches on ,

- - - - -~ ---;:;tte~s oYi~gitiI;ate public-conc-em~-476at4([ 987)(publlChas·legltimateinteresflnJ0b~--_. --- ----- -- - --
qualifications and performance of public employees); 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees); 423 at 2 (1984) (scope of public employee privacy is narrow). Upon
review, we find that none of the completed evaluations constitutes highly intimate or
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embarrassing information of no legitimate concern to the public. Therefore, none of the
section 552.022 information may be withheld under either section 552.101 or
se-ctiorr552~t02-on-the-basis-ofcommon~law-privacy;-'--'- -- --- ---- - --.~:- --

Section 552.147 ofthe Government Code provides "[t]he social security number ofa living
person is excepted from" required public disclosure under the Act. Gov't Code § 552.147.
Thus, the city may withhold the social security numbers we have marked in the completed
evaluations under section 552.147.1

We will now address your arguments for the remaining information that is not subject to
section 552.022. Section 552.1 03 provides in part as follows:

(a) Information is excepted from. [required public disclosure] if it.is information
relating to litigation of a civil or crimimil nature to which the state or a political
subdivision is or may be a party or to which an officer or ymployee of the state or a
political subdivision, as a consequence of the person's office or employment, is or
may bea party.

(c) Information relating to litigation involving a governmental body or an officer or
employee of a governmental body is excepted from disclosure under Subsection (a)
only ifthe litigation is pending or reasonably anticipated on the ,date that the
requestor applies to the officer for public information for access to or duplication of
the information. '

Gov't Code §:552.103(a), (c). The city has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The' test for meeting this burden is showing that (1) litigation is pending or
reasonably antiCipated on the date the governmental body received the request, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. IV. Tex. Legal
Found., 958 S:W.2d 479,481 (Tex. App.-Austin 1997, no pet.);,Heard v..'Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1 st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). Both elements of the test must be met in order for
information to be excepted from disclosure under section 552.103. See id.

You contend, and provide documentation showing, that prior 'to the receipt of the instant
request for information, a civil lawsuit against the city was filed in district court. Based on

-,- - ----yomrepres'eniatlo'ns'and.ourrevlew-6fihe'submltteddocuments~we c-oncluae-thafyou hive ---"- --,
"," :.~.

. i

ISection. 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social s'e,curity number from public release without the necessity of requesting a d.ecision from this
office under the Act.
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established litigation was pending when the city received the request for information. Our
review of the records at issue also shows that the submitted information is related to the

--pending litigatibh-forpurplJsesnfsection-552.-1 03(a).- Therefore;weagree thatthe city may' .
withhold the remaining information that is not subject to section 552.022 in Exhibit 2 under
section 552.103 of the Government Code.

We note, however, that once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.l03(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has eithe:rbeen obtained from or provided to the opposing' parties in the pending
litigation is not: excepted from disclosure under section 552.1 03 (a), and must be disclosed.
Further, the appli'cability of section 552.1 03 (a) ends once the litigation has concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records DecisionNo. 350 (1982).

In summary, the city may withhold the social security numbers we have marked in the
completed evaluations under section 552.147 of the Government Code. The remainder of
the section 552.022 information, which we have marked, must be r~leased. The remaining
information may be withheld under section 552.103 ofthe Government Code?

This letter rulfng is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination;regarding any other information'or any other circumstances. ;

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General, toll free at (888) 672-6787.

Andrea L. Caldwell
Assistant Attorney General

.~ __.._ .. _._. 9'pe!1.I~.ec()rdsRivisi()~._

ALC/eeg

,', I

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.
,-J
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