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Dear Mr. Calderon:

You ask whether ce1iain infonnation is subj ect to required public disclosure under the
Public Info1111ationAct (the "Act"), chapter 552 ofthe Govel11ment Code. Yourrequestwas
assigned ID# 374742.

The Bexar County District Attol11ey's Office (the "district attol11ey") received a request for
infol111ation relating to a specified cause involving a named individual. You claim that the
requested infonnation is excepted from disclosure lmder sections 552.103 and 552.108 of
the Govemment Code. We have considered the exceptions you claim and reviewed the
info1111ation you submitted.

We note thatthe submitted info1111ation includes the results of an analysis of a breath
specimen. SeCtion 724.018 ofthe TranspOliation Code provides that upon the request ofthe
person who has given a specimen at the request of a peace officer, full infonnation
concel11ing the analysis of the specimen must be made available to that person or the
person's attol11ey. As a general rule, the exceptions to disclosure found in the Act do not
apply to infol111ation that other statutes make public. See Open Records Decision Nos. 623
at 3 (1994),525 at 3 (1989). In this instance, the requestor is an attol11ey for the person who
gave the specimen at the request of a peace officer. Therefore, the submitted results ofthe
analysis 0 f the breath specimen must be released to this requestor pursuant to section 724.018
of the Transportation Code.

We also note that the submitted infonnation includes a crash repo1i that was completed
pursuant to chapter 550 of the TranspOliation Code. See Transp. Code § 550.064 (officer's
accident repOli). Section 550.065(b) of the Transportation Code states that except as
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provided by subsection (c), accident reports are privileged and confidential. 1 See id.
§ 550.065(b). Section 550.065(c)(4) provides for the release ofan accidentrepOlito a person
who provides two of the following three items ofinfonnation: (1) the date ofthe accident;
(2) the name of any person involved in the accident; and (3) the specific location of the
accident. See,id. § 550.065(c)(4). Under tIus provision, the Texas Department of
Transportation or another govennnental entity is required to release a copy of an accident
report to a person who provides the agency with two or more of the items of information
specified by the statute. Id. In this instance, the requestor has not provided the district
attorney with two ofthe three specified items ofinf01111ation. Therefore, the district att0111ey
must withhold the submitted crash report pursuant to section 550.065(b) of the
TranspOliation Code.

We next note that section 552.022 of the Govenmlent Code is applicable to some of the
submitted information. Section 552.022(a)(17) provides for required public disclosure of
"inf01111ation that is also contained in a public cOUli record," unless the infonnation is
expressly confidential under other law. Gov't Code § 552.022(a)(17). We have marked
cOUli documents that are subject to section 552.022(a)(17). Although you seek to withhold
the comi documents under sections 552.103 and 552.108 of the Govennnent Code, those
sections are discretionary exceptions to disclosure that protects a govermnenta1 body's
interests and may be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govenmlenta1
body may waive Gov't Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov't Code
§ 552.108 subject to waiver). As such, sections 552.103 and 552.1 08 are not other law that
makes infonnation expressly confidential for the purposes of section 552.022(a)(17).
Therefore, the marked comi documents may not be withheld under section 552.103 or
section 552.108 and must be released.

You claim that the remaining infonnation is excepted from disclosure under section 552.108
of the Govennnent Code. Section 552.108(a)(1) excepts "[i]nf01111ation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Id. § 552.108(a)(1). A govenmlenta1 body must
reasonably explain how and why section 552.108 is applicable to the infonnation at issue.
See id. § 552.301(e)(1)(A); Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the
remaining information is related to a pending criminal case. Based on your representation,
we conclude that section 552.1 08(a)(1 ) is generally applicable to the remaining infonnation.
See Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writref'dn.r.e.percuriam, 536 S.W.2d559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

ISection 552.101 of the Government Code excepts from public disclosure "information considered to
be confidential by law, either constihltional, stahltory, or by judicial decision." Gov't Code § 552.1 01. This
exception encompasses information that other stahltes make confidential.
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We note, however, that the remaining infom1ation includes a statutory waming and a notice
of suspension. Because copies of those documents are provided to the person who is the
subject ofthe waming and the notice, we find that the release ofthe statutory waming and
the notice of suspension will not interfere with the detection, investigation, or prosecution
of crime. See Gov't Code § 552.108(a)(1). Therefore, the statutory warning and the notice
of suspension may not be withheld lmder section 552.108.

We also note that section 552.108 does not except from disclosure "basic infonnation about
an alTested person, an alTest, or a crime." Id. § 552.1 08(c). Section 552.1 08(c) refers to the
basic front-page information held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88. The district attomey must release basic offense al1d alTest infom1ation, including
a detailed description ofthe offense, even ifthe infom1ation does not literally appear on the
front page ofan offense or alTestrepOli. 2 See Open Records Decision No. 127 at 3-4 (1976)
(summarizing types ofinfom1ation deemed public by Houston Chronicle). Except for basic
infom1ation, the statutory warning, and the notice of suspension, the district attomey may
withhold the remaininginfonnation under section 552.108(a)(1).

Lastly, we address your claim for the statutory Wall1ing al1d the notice of suspension lUlder
section 552.103 ofthe Govemment Code, which provides in pali:

(a) Infonnation is excepted from [required public disclosure] if it is
information relating to litigation of a 'civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) h1fom1ation relating to litigation involving a govennnental body or an
officer or employee of a govennnental body is excepted from disclosure
underSubsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infom1ation.

Gov't Code § 552.103(a), (c). A govenm1ental body that claims an exception to disclosure
lmder section 552.103 has the burden of providing releval1t facts and documentation
sufficient to establish the applicability of this exception to the infonnation that it seeks to
withhold. To meet this burden, the govennnental body must demonstrate that (1) litigation

2We note that the submitted inf01111ation includes an anested person's social security 11lunber.
Section 552.147(b) ofthe Govel11ment Code authorizes a govel11mental body to redact a living person's social
security 11lunber from public release without the necessity ofrequesting a decision fi.-om this office lUlder the
Act. The requestor has a right, however, to his client's social security 11lUllber. See generally Gov't Code
§ 552.023(b) (govel11mental body may not deny access to person to whom infol1nation relates, or that person's
representative, solely on grOlUlds that infol111ation is considered confidential by privacy principles).
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was pending or reasonably anticipated on the date ofits receipt ofthe request for infonnation
and (2) the information at issue is related to the pending or anticipated litigation. See Univ.
ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.);
Heardv. Houston Post Co., 684 S.W.2d210 (Tex. App.-Houston [l st Dist.] 1984, writrefd
n.r.e.). Both elements ofthe test n~ust be met in order for infomlation to be excepted from
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990).

We note that the purpose of section 552.103 is to enable a govemmental body to protect its
position in litigation by forcing parties to obtain infomlation relating to litigation through
discovery procedures. See ORD 551 at 4-5. If the opposing paliy has seen or had access to
infonnation relating to pending or anticipated litigation, tlu"ough discovery or otherwise, then
there is no interest in withholding that infomlation from public disclosure under section
552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). You infoml us that the
statutorywaming and the notice ofsuspension are related to a pending prosecution. Because
the statutory waming alld the notice of suspension were provided to the defendant in the
pending prosecution, the opposing party in the litigation has already seen that infonnation.
We therefore conclude that the statutory waming and the notice of suspension may not be
withheld under section 552.103 of the Govemment Code.3

In summary: (1) the l'esults of the analysis of the breath specimen must be released to this
requestor pursuant to section 724.018 ofthe Transportation Code; (2) the crash repOli must
be withheld pursuant to section 550.065(b) ofthe TranspOliation Code; (3) the mal"ked court
documents must be released pursuant to section 552.022(a)(17) ofthe Govenmlent Code; (4),.
except for the basic· offense and alTest information that must be released under
section 552.1 08(c) and the statutory walning and the notice of suspension, the district
attomey may withhold the rest ofthe submitted infonnation under section 552.108(a) (1 ) of
the Govenune~lt Code; and (5) the statutory waming and the notice of suspension may not
b~ withheld U1ider section 552.103 of the Govenunent Code and must be released.4

This letter ruling is limited to the pariicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infomlation or any other circumstances.

3We also note that section 552.103 does not generally except ii-om disclosme the same basic
information that must be released lUlder section 552.108(c). See Open Records Decision No. 597 (1991).

4We note that the statutory warning and the notice of suspension contain the arrested person's Texas
driver's license number, which the district attorney would ordinarily be required to withhold lUlder
section 552.130 of the Government Code. Because section 552.130 protects personal privacy, the requestor
has a right of access to his client's Texas driver's license l1lUl1ber lUlder section 552.023 of the Government
Code. See Gov't 90de § 552.023(a); Open Records Decision No. 481 at4 (1987). Should the district attorney
receive another request for these same records from a person who would not have a right of access to the
requestor's client'-s private information, the district attorney should resubmit these records and request another
ruling. See Gov't Code §§ 552.301(a), .302.
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This ruling triggers impoliant deadlines regarding the rights and responsibilities of the
goveml11ental body and ofthe requestor. For more infol111ation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govenmlent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

l'

James W. MOlTis, III
Assistant Attol11ey General
Open Records Division

JWM/cc

Ref: ID# 374742

Ene: Submitted documents

c: Requestor
(w/o enclosures)


