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ATTORNEY GENERAL OF TEXAS

GREG

Febmary 17, 2010

Ms. Je1U1ifer C. Cohen
Assistant General COlUlsel
Texas Department ofPublic Safety
Box 4087
Austin, Texas78773-0001

0R2010-02382

Dear Ms. Cohen:

You ask whether certain infonnation is subject to required public disclosure lUlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was
assigned ID# 370335 (ORA# 09-2374).

The Texas Department of Public Safety (the "department") received a request for all
infonnation related to a specified arrest, all doclUnents related to the identification,
celiification, or maintenance of the speed measuring device used in the arrest, training
documents that show any training received by the alTesting officer in the use of the device,
and anybooks or reference material used bythe alTesting officer in training related to the use
ofthe speed measuring device. You state you will release the basic infonnation, the statutory
waming, and the notice of driver's license suspension to the requestor. You claim that the
submitted infonnation is excepted from disclosure lUlder section 552.108 ofthe Govenunent
Code. We have considered the exception you claim and reviewed the submitted
representative sample of infonnation.!

hlitially, we note you have not submitted any infonnation relating to the certification or
mainte~lance of the speed measuring device or any infonnation relating to the training
received by the alTesting officer in the use of the device. - We aSSlUlle, to the extent
infonnation responsive to these pOliions ofthe request existed when the depmiment received
the request for infonnation, you have released it to the requestor. If not, then you must do

lWe assmne that the "representative sample" ofrecords submitted to tillS office is truly representative
of tile requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that subntitted to ills
office.
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so at this time. See Gov't Code §§ 552.301(a), .302; see also Open Records Decision
No. 664 (2000) (if gove111mental body concludes that no exceptions apply to requested

-- --iiff6fiifafioll,innilsfi-eleasein:f6fmatic)lniS-S061YaS-possi151e).---- --- - ---- - -- ----------- --

Next, we note the submitted infonnation contains breath test results of an arrestee's blood
alcohol content. Upon the request ofthe person who has given a specimen at the request of
a peace officer, full infonnation conceming the analysis of the specimen must be made
available to that person or the person's attorney. Transp. Code § 724.018. In tlus instance,
the requestor is the attomey representing the individual who submitted the specimen. Thus,
the depaliment must release the breath test, whichwe have marked, to the requestor pursuant
to section 724.018 ofthe TralISpOliation Code.

Section 552.108 excepts from disclosme "[i]nfonnation held by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime ... if:
(1) release ofthe information would interfere with the detection, investigation, orprosecution
of crime." Gov't Code 552.108(a)(l). Generally, a gove111mental body claiming
section 552.108 must reasonably explain how alId why the release of the requested
infonnation would interfere with law enforcement. See id. §§ 552.108(a)(1), .301 (e)(l)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the infonnation
requested relates to an ongoing criminal case in wluch chal'ges al'e pending. You also state
that the release of the infonnation you have marked would interfere with the investigation
alId prosecution of tlus case. Based upon these representations, we conclude
section 552.108(a)(1) is applicable to the infOlmation you have mal'ked, alId it may be
withheld on this basis. See Houston Chronicle Publ 'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (comi delineates law enforcement interests that are present in active
cases).

Next, we note that the infonnation being released contains criminal history record
infonnation ("CHRI"). Section 552.101 excepts from disclosme "infOlmation considered
to be confidential by law, either constitutional, statutory, or by judicial- decision," alId
encompasses infonllation made confidential by other statutes. Gov't Code § 552.101.
Section 552.1 01 encompasses CHRI generated bythe National Clime hlfomlation Center or
by the Texas Clime hIformation Center. Title 28, pali 20 ofthe Code ofFederal Regulations
govems the release of CHRI that states obtain from the federal gove111ment or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CHRI it generates. Id. Section411.083 afthe Gove111ment
Code deems confidential CHRI that the Texas DepaIiment of Public Safety ("DPS")

- - - -- - - - - - ]:naintaiiIS~ exceprt1iafDPSmayaisselnin~tte thisilif6iiriation-as fir6vicfeCIill: chapter 2l-Tr:- --- - - --
subchapter F ofthe Gove111ment Code. See Gov't Code § 411.083. Sections 411.083(b)(l)
aIId 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency maynot release CHRI except to aIIother criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Govemment Code are entitled to obtain CHRI from DPS or another criminaljustice agency;

--------------------------------------------------j



Ms. Jemnfer C. Cohen - Page 3

however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. FlUihermore, any CHRI obtained fi'om DPS or any other

-- _._-- --,---. ----" ---,- ------ci-;il11ilial}lIslibe-agency-lTIllst-lJewit1111el<11uiaer sectioff-5-52-~tO·1-·oftl1e 'Govel1ll11enf'Coae-jll---
conjlU1ction with chapter 411, subchapter F. Therefore, the department must withhold the
CHRI generated by the FBI, wInch we have marked, lUlder section 552.101 of the
Govemment Code in conjlU1ction with chapter 411 of the GovenUllent Code.2

In SlU111TIary, with the exception of the breath test results, which must be released pm-suant
to section 724.018 ofthe Transportation Code, the depaliment maywithhold the infomlation
you have marked lU1der section 552.108(a)(1) of the GovenUllent Code. The department
must withhold the CHRI we have marked lU1der section 552.101 in conjunction with
chapter 411 of the GovenUllent Code. The remaining infomlation must be released.3

This letter ruling is limited to the particulal' infonllation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detelmination regarding any other information or ally other circumstances.

This TIlling triggers important deadlines regal"ding the rights and responsibilities of the
govenullental body alld ofthe requestor. For more information concennng those rights and
responsibilities, please visit om- website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll fi'ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information lU1der the Act must be directed to the Cost Rules Admilnstr'ator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

~~!~
Assistallt Attomey General
Open Records Division

KH/dls

2We note an individual can obtain his OvVll CHRI from DPS. See Gov't Code § 411.083(b)(3).

-------~----------

3We note, and you acknowledge, that the infOlTIlation being released contains the requestor's client's
driver's license number and social security munber to which he has a right of access. See Gov't Code
§ 552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual
requests information conceming himself or person for whom he is authorized representative). However,
because such infOlmationmay be 'confidential with respect to the general public, if the department receives
another request for this information from an individual other than tIns requestor, the departmentmust again seek
a ruling from this office.
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Ref: ID# 370335

c: Requestor
(w/o enclosures)


