
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Febmary 17, 2010

Ms. Moira Schilke
Assistant District Attomey
Denton County
P.O. Box 2850
Denton, Texas 76202

0R2010-02396

Dear Ms. Schilke:

You ask whether certain infonnation is subject to required public disclosure tmder the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 370428.

The Denton County Criminal District Atiomey(the "district attomey") received a request for
infonnation pertaining to a specified case. You claim that the requested information is
excepted from disclosure under sections 552.101, 552.108, 552.130, and 552.147 of the
Govemment Code.1 We have considered the exceptions you claim and reviewed the
submitted infonnation.2

Initially, we note that some of the submitted infonnation appears to have been obtained
pursuant to a grand jury subpoena. TIns office has concluded that grand jUlies are not
govemmental bodies that are subject to the Act, so that records that are witlnn the actual or

IAlthoughyou also raised sections 552.103,552.107, and 552.111 ofthe Govelllillent Code, you have
not submitted any arguments regarding the applicability of these exceptions nor have you identified any
infOlmation you seek to withhold under these exceptions. Therefore, we assume you no longer assert these

exceptio~s_t~_c!i_s~losure. S~e_g~v_'t_~~de_~§~?~39_~,_'~0~._ _ _
2We assume that the "representative sample" ofrecords submitted to this office is truly representative

of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). Tllis open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that subnlitted to this
office.
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constmctive possession ofa grand jury are not subj ect to disclosure tmder the Act. See Open
Records Decision No. 513 (1988). When an individual or entity acts at the direction of the

... - grand jmy-as itsagent,infonnatioll-prepared or .collectedby:the agentis.withinthe grand _..
jury's constructive possession and is not subj ect to the Act. Id. at 3. Infol1nation that is not
so held or maintained is subject to the Act and may be withheld only if a ·specific exception
to disclosure is applicable. Id. Thus, to the extent the infol1nation at issue is in the custody
ofthe distlict attomey as an agent ofthe grand jury, it is not subject to disclosure under the
Act. Id. at 4. However, to the extent the infol1nation at issue is not in the custody of the
district attomey as an agent ofthe grandjury, it is subject to disclosure tmder the Act. In that
event, we address yom arglUnents for tIns infomlation, as well as for the remailnng submitted
information.

Next, we note the submitted infol1nation contains doclUnents filed with a court, wInch are
expressly public tmder section 552.022(a)(17) of the Govemment Code. See Gov't
Code 552.022(a)(17). Such infol1nation must be released tmless it is expressly confidential
lUlder "other law." Id. You claim the cOlUi-filed doclUnents are excepted from disclosure
lUlder section 552.108(a)(4) of the GoVel11111ent Code. However, section 552.108 is a
discretionary exception that protects a govel111nental body's interests and is, therefore, not
"other law" for purposes of section 552.022(a)(17). See Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionaly exceptions generally), 586 (1991) (goVel11111ental body may
waive section 552.108). Therefore, the district attomey may not withhold the cOlUi-filed
documents, which we have marked, tmder section 552.108 of the Govel11lnent Code.
However, we note that sections 552.101, 552.130, alld 552.147 aloe "otherlaw" for purposes
of section.552.022. Accordingly, we will address your arglUnents lUldei these exceptions.

Section 552.101 ofthe GoVerl1l11ent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. TIns exception encompasses information that other statutes make
confidential. Section 560.003 of the Government Code provides that "[a] biometric
identifier in the possession of a govemmental body is exempt from disclosure tmder [the
Act]." Id. §§ 560.001 (defilnng "biometric identifier" to include fingerprints),.002
(prescribing mamler in which biometric identifiers must be maintained and circlUnstallCeS
in which they Call be released),. 003 (providing that biometric identifiers in possession of
govel111nental body are exempt from disc10sme tmder Act). You do not infoml us, alld the
submitted information does not indicate, that section 560.002 pel1nits the disclosure of the
fingerprint infomlation at issue. Therefore, the district attomeymustwithhold the fingerprint
infol111ation we have marked in the mal°ked cOlUt-filed doclUnents tmder section 552.101 of
the Govel11lnent Code in conjtmction with section 560.003 of the Govemment Code.

-- .__... --._--- --~_.- - _. -- - ---- - - -_ __ .. - .--- ~ -- -
-----~- _._--','-

_._~--- '-' .. -'- _._-- ~ - ----. _. -<.-

Section 552.130 excepts from disclosure "information [that] relates to ... a motor vehicle
operator's or driver's license or pelmit issued by all agency ofthis state [or] a motor velncle
title or registration issued by all agency of tIns state[.]" Id. § 552.130. Accordingly, the
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district attomey must withhold the Texas motor vehicle record information we have marked
in the marked court-filed docmnents pursuant to section 552.130 ofthe Govenllnent Code.3

Section 552.147 ofthe Govemment Code provides that "[t]he social security munber of a
living person is excepted from" required public disclosure under the Act.4 ld. § 552.147.
Upon review, we find the district attomey may withhold the social security munbers
contained in the marked comi-filed docmnents pursuant to section 552.147 of the
Goven1l11ent Code. As you have raised no other exceptions to disclosure of the remaining
information in the marked comi-filed doclU11ents, this information must be releasedpursuant
to section 552.022(a)(17) of the Goven1l11ent Code.

We next address your argmnent lU1der section 552.1 08(a)(4) ofthe Govenllnent Code for the
remaining infonnation not subject to section 552.022. Section 552.108(a)(4) provides:

(a) hlfonnation held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is infOlmation that:

(A) is prepared by an attomey representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) represents the mental impressions or legal reasoning of
an attomey representing the state.

fd. § 552.108(a)(4). A govemmental body that claims an exception to disclosure lU1der
section 552.108 must reasonably explain how and why this exception is applicable to the
infonnation the govenllnental body seeks to withhold. See id. §§ 552.108(a)(4),
.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977); Open Records DecisionNo. 434
at 2-3 (1986). hl CUtTy v. Walker, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme Comi

3We note tlns office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govermllental bodies aufuorizing fuem to withhold ten categories of information, including biometric
identifiers lIDder section 552.101 of tlle Govermnent Code in conjlIDction wifu section 560.003 of fue
Govetmnent Code"and Texasclriver's license nluilbers and Texasliceilse plate"nuinbers under sectioi1552.130
of the Govel11ment Code, without the necessity of requesting an attorney general decision.

4We note tllat section 552.147(b) autll0rizes a government body to redact a living person's social
secmity 11lunber from public release without the necessity of requesting a decision from tlns office lUlder fue
Act. Gov't Code § 552.147(b).

---------------------------------
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held a request for a district attomey's "entire litigation file" was "too broad" and, quoting
National Union Fire Insurance Co. v. Valdez, 863 S.W.2d458 (Tex. 1993, mig. proceeding),

.. ··helcf"the d.e-etsi01rasio~hattolnc1udein[the·file]necessarily-reveals·theattomey's thought.
processes concerning the prosecution or defense of the case." CUrlY, 873 S.W.2d at 380.
You indicate the request for information essentially encompasses the entire prosecution file
for the case at issue. You state the submitted prosecution file consists of"material prepared
by an att011ley representing the [state] in the course of preparing for criminal litigation."
Further, you assert the infonnation at issue "reflects the prosecutor's mental impressions."
Based on these representations and our review, we agree, in accordance with the holding in
Curry, that the remaining information is subject to section 552.108(a)(4).

We note, however, section 552.108 does not except :fi."om disclosure basic infonnation about
an arrested person, analTest, or a crime. Gov't Code § 552.108(c). Basic infOlmationrefers
to the infonnation held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976); see Open Records Decision No. 127 (1976)
(smmnarizing types of information made public by Houston Chronicle). Thus, with the
exception ofbasic infonnation, the district att011leymaywithhold the remaining infonnation
not subject to section 552.022 under section 552.108(a)(4) of the Govenullent Code.5

In sunullCuy, to the extent any of the submitted information is in the custody of the district
attomey as an agent of the grand jury, it is not subject to disclosure under the Act. The
district attomey must withhold infonnation we have marked in the marked court-filed
documents lU1der (1) section 552.101 of the Govenllnent Code in conjunction with
section 560.003 ofthe Govenlll1ent Code and (2) section 552.130 ofthe Govenll11ent Code.
The district att011ley may withhold the social security nmnbers contained in the marked
comi-filed docmnents pursuant to section 552.147 of the Govemment Code. The district
att011ley must rele.ase the remaining marked comi-filed documents pursuant to
section 552.022(a)(17) ofthe Govenllnent Code. With the exception ofbasic infonnation,
the district attomey may withhold the remaining infonnation under section 552.108 of the
Gove111111ent Code.

This letter lUling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns lUling must not be relied upon as a previous
detenllination regarding any other infonnation or any other circmnstallCes.

TIns ruling triggers impOliallt deadlines regal"ding the rights and responsibilities of the
govenullental body and ofthe requestor. For more infonnation concennng those rights and
resp·onsibilities;please visit our website-athttp://www.oag.state;tx.us/open/index orl.php, ..
or call the Office of the Att011ley General's Open Govenunent Hotline, toll :fi."ee,

5As our ruling is dispositive, we neednot address your remaining arguments against disclosure for this
information.

---------------------------
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at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the-Attoll1ey-General;- tQl1free,-at-(888j-672-6787.- -- ---- ----- -- ---

Sincerely, J
) . ! II" e-tII

f/./l1A. """ v 7T
Jemrifer Luttrall
Assistant Attomey General
Open Records Division

JLldls

Ref: ID# 370428

Ene. Submitted documents

c: Requestor
(w/o enclosures)


