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ATTORNEY GE
GREG ABBOTT

February 19, 2010

Mr. Monty Waters

Assistant General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2010-02515

Dear Mr. Waters:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 370775. ' '

The Texas Department of State Health Services (the “department”) received a request for:

1) date of birth information for blood level tests, and 2) all children’s blood lead level tests

from two specified counties for a specified time period. You claim the submitted records are

excepted from disclosure under section 552.101 of the Government Code. We have

considered the exception you claim and reviewed the submitted representative sample of
information.”

Initially, we must address the department’s obligations under the Act. Section 552.301 of
the Government Code describes the procedural obligations placed on a governmental body
that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply not later than the tenth business day after the date of receiving the
written request. Further, pursuant to section 552.301(e) of the Government Code, the

"'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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governmental body is required to submit to this office within fifteen business days of
receiving the ‘request (1) general written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information
requested or répresentative samples, labeled to indicate which exceptions apply to which
parts of the documents. See Gov’t Code § 552.301(e). The department states it received the
request for information on November 12, 2009. Accordingly, the department’s
ten-day-deadline was November 30, 2009 and the department’s fifteen-day-deadline was
December 7, 2009.2 The department did not request a ruling or submit information for our
review until December 11, 2009. Consequently, we find the department failed to comply
with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of the Act results in the legal presurnption that the
requested information. is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. Gov’t Code
§ 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no
writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982): A compelling reason exists when third-party interests are at stake or when
information is ¢onfidential by law. Open Records Decision No. 150 at 2 (1977). Because
~_section 552.101.of the Government Code can provide a compelling reason to overcome the
presumption 'of openness, we will consider your argument under this section-.
Section 552. 101 of the Government Code excepts from disclosure 1nformat10n considered
to be conﬁdentlal by law, either constitutional, statutory, or by judicial decision.” Gov’t.
Code § 552.1(})1. This section encompasses information protected by other statutes.
Section 88.002"0f the Health and Safety Code provides in pertinent part:

(a)- Except as specifically authorized by this chapter, reports, records, and

“information furnished to a health authority, a regional director, or the
department that relate to cases or suspected cases of children with blood lead
levels of concern or lead poisoning are confidential and may be used only for
the purposes of this chapter : -

In calculatlng your deadline, we presume the department observed Thanksgiving Day and the Friday
after Thanksgiving Day which is a state holiday. See Gov’t Code § 662.003 (listing national and state holidays
observed by staté agencies). You do not indicate the department was closed for any additional days between
November 12, 2009 and November 30, 2009. This office does not count hohdays as busmess days for the
purpose of calculatmg a governmental body’s deadlines under the Act.
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(b) Reports, records, and information relating to cases or suspected cases of
childhood lead poisoning and children with blood lead levels of concern are
not pubhc information under the openrecords law, Chapter 552, Government
Code, and may not be released or made public on subpoena or otherwise
except as provided by this chapter. : : :

P -
(¢) Medical, epidemiologic, or toxicologic information may be released: -

( 1) for statistical purposes if released in a manner that prevents the
“identification of any person;

“(2) with the consent of each person identified in the information;

(3) to medical personnel, appropriate state agencies, health

'authorities regional directors, and public officers of counties and
municipalities as necessary to comply with this chapter and related

rules : :

" (4) to appropriate federal agencies, such as the Centers for Disease
=Control and Prevention of the United States Public. Health Service,
—except that the information must be limited to the 1nformat10n
requested by the agency; or.

(5) to medlcal personnel to fhe e)ictenf 7neeessiar§f ina medical
“emergency to protect the health or life of the child 1dent1ﬁed in the
-information. g

Health and Safety Code § 88.002(a), (b), (¢). You state the submitted records relate to

children with blood lead levels of concern or lead poisoning. You do not indicate any of the
release prov151ons in section 88. 002(c) apply in this instance. Based on your representations
~and our review:of the submitted information, we conclude the submitted records must be
withheld from disclosure pursuant to section 552.101 of the Government Code in
conjunction with section 88.002 of the Health and Safety Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor, For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
~at (877) 673-6839. Questions concerning the allowable charges for previding public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General toll free, at (888) 672-6787.

~ Sincerely,

Jessica Eales *

Assistant AttOf_ney General
Open Records Division
JCE/eeg

Ref: " ID# 370775

Enc. Submi’cted documents

c: Requeétor
(wlo eticlosures)
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