
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 19,2010

Mr. Monty Waters
Assistant General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2010-02515

Dear Mr. Waters:

You ask whether certain information is subject to required public disclosure under the
Public Information Act(the "Act"), chapter 552 oftheGovernment Code. Your request was
assigned ID# 370775.

The Texas Department of State Health Services (the "department") received a request for:
1) date of birth information for blood level tests, and 2) all children's blood lead level tests
from two specified counties for a specified time period. You claim the submitted records are
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted representative sample of
information. 1 .

Initially, we must address the department's obligations under the Act. Section 552.301 of
the Government Code describes the procedural obligations placed on a governmental body
that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that applynot later than the tenth business day after the date ofreceiving the
written request. Further, pursuant to section 552.301(e) of the Government Code, the

lWe assume the "representative sample" of records submitted to this office is truly representative of
the requested records as awhole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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governmental body is required to submit to this office within fifteen business days of
receiving the ;request (1) general written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmentalbody received the written request, and (4) a copy of the specific information
requested or r'(ipresentative samples, labeled to indicate which exceptions apply to which
parts ofthe do'cUments. See Gov't Code § 552.301(e). The department states it received the
request for information on November 12, 2009. Accordingly, the department's
ten-day-deadlirie was November 30, 2009 and the department's fifteen-day-deadline was
December 7,2009.2 The department did not request a ruling or submit information for our
review until December 11,2009. Consequently, we find the department failed to comply
with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the. procedural requirements ofthe Act results in the legal presurhption that the
requested inf9,rmation, is public and must be released unless 'the governmental body
demonstrates a'compelling reason to withhold the information from disclosur,e. Gov't Code
§ 552.302; Hdncockv. State Ed o/Ins., 797 S.W.2d 379,381 (Tex. App.-A'ttstin 1990, no
writ) (goverl'lI'fiental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is.:confidential by law. Open Records Decision No. 150 at 2 (1977). Because
section 552.1aLoftheGovernment-Codecan provide a compelling reason to overcome the
presumption of openness, we will consider your argument under this section.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't,
Code § 552.101. This section encompasses information protected by other statutes.
Section 88.00tofthe Health and Safety Code provides in pertinent part: ,';

(a) Exceptas specifically authorized by this chapter, repQrts,records, and
'information furnished to a health authority, a regional director, or the
department that relate to cases or suspected cases ofchildren with blood lead
levels ofconcern or lead poisoning are confidential and may be used only for
the purposes of this chapter. '

~. t

.:.

2In calc~iating your deadline, we presume the department observed Thanksgiving Day and the Friday
after ThanksgivingDay which is a state holiday. See Gov't Code § 662.003 (listing national and state holidays
observed by state agencies). You do not indicate the department was closed for any additiqnal days between
November 12, 20,09 and November 30,2009. This office does not count holidays as business days for the
purpose of calcui~ting a governmental body's deadlines under the Act. '

'"
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(b) Rep~rts, records, and information relating to cases or suspected cases of
childh~odlead poisoning and children with blood lead levels of conc,ern are
not public information under the open records law, Chapter 552, Government
Code, .and may not be released or made public on subpoena or otherwise
except\as provided by this chapter..

)

(c) M~dical, epidemiologic, or toxicologic information may be released:

,(1) for statistical purposes if released in a manner that prevents the
':identification of any person; .

~X2) with the consent of each person identified in th~ information;

i(3) to medical personnel, appropriate state agencies, health
; authorities, regional directors, and public officers of counties and
~tnunicipalities as necessary to comply with this chapter and related
rules;

.' (4) to appropriate federal agencies, such as the Centers for Disease

.~Control and Prevention of the United States Public, Health Service,

..:~xcept that the information must be limited to the information
'requested by the agency; or

·{5) to medical personnel to the extent necessary in a medical
. emergency to protect the health or life of the child identified in the
·..information.

Health and S8;~ety Code § 88.002(a), (b), (c). You state the submitted records relate to
children with blood l~ad levels ofconcern or lead poisoning. You do not indicate any ofthe
release provisions in section 88.002(c) apply in this instance. Based on your representations

. and our review( ofthe submitted information,we conclude the submittedrecordslTIustbe
withheld from: disclosure pursuant to section 552.101 of the Government Code in
conjunction with section 88.002 of the Health and Safety Code.

This letter ruling is limited to the particular information at issue in,this request and limited
to the facts as· presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

.. ;",

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orI.php,
or call the Office of the Attorney General's Open Government Hotlin~, toll free,
at (877) 673-6839. Questions concerning the allowable charges for pr0viding public

· -~-'
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jessica Eales'
Assistant Attorney General
Open Records 'Division

JCEleeg

Ref: ID# 370775

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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