
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 19,2010

Mr. Michael J. Cosentino
San Marcos City Attorney
City of San Marcos
City Hall
630 East Hopkins
San Marcos, Texas 78666

0R2010-02545

Dear Mr.Cosentino:

You ask whether certain information is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Governinent Code. Your request was
assigned ID# 370703.

The City of San Marcos (the "city") received a request for proposals submitted for the city's
Smart Uti!ity Advanced Metering Infrastructure project. The city takes no position on
whether the submitted information is excepted from disclosure, but states that release ofthis
information may implicate the proprietary interests ofHD Supply Waterworks, LTD ("HD");
Aqua Metric ("Aqua"); Tantalus Systems Corp. ("Tantalus"); Elster Electricity, LLC
("Elster"); EKA Systems, Inc. ("EKA"); and US Metering and Technology ("UMT");
(collectively, the "third parties"). Accordingly, you inform us, andprovide documentation·

.-showing, that you notified the third parties of the request and of their right to submit
arguments to this office as to why their information should not be released. See Gov't Code
§ 552.305(d) (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permitted governmental body to rely on interested
third party to raise and explain applicability of exception to disclosure under certain
circumstances). W~ have received comments from Tantalus and Elster. We have considered
the submitted comments and reviewed the submitted information.

Initially, we must address the city's obligations under the Act. Section 552.301 of the
- _.. ~ - ... -Government Code prescribestheprocedures that a governmentalbody must-followin-asking

this office to decide whether request~d information is excepted from public disclosure.
Section 552.301 (b) requires that a governmental body ask for a decision from this office and
state which exceptions apply to the requested information by the tenth business day after
receivingtherequest. Gov't Code § 552.301(b). In addition, pursuantto section 552.30l(e),
within fifteen business days ofreceiving the request, the governmental body must submit to
this office (1) written comments stating the reasons why the stated exceptions apply that /
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would allow the information to be withheld, (2) a copy ofthe written request for information,
(3) a signed statement or sufficient evidence showing the date the governmental body

-- -------received--the-written-request;-and-(4j --a-copy-of-the--specific-information-requesteci-or _
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. Id. § 552.301(e)(1)(A)-(D). You inform us that the city received the request at
issue on October 28, 2009. Accordingly, the ten business day deadline was
November 12, 2009, and the fifteen business day deadline was November 19, 2009.
However, you did not request a ruling from this office until December 11, 2009 or provide
this office with the information required by section 552.301(e) lmtil February 5, 2009.
Accordingly, we find that the city failed to comply with the requirements of section 552.301
of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released un less the governmental body
demonstrates a compelling reason to withhold the information from disclosure.. See id.
§ 552.302; City ojDallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-Amarillo 2007, pet.
granted);Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-Fort Worth 2005, nopet.);
Hancockv. State Bd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see
also Open Records Decision No. 630 (1994). A compelling reason exists when third-party
interests are at stake or when inforrilation is confidential by law. Open Records Decision
No. 150 (1977). Because third party interests are at stake, we will address whether the
submitted information must be withheld to protect the interests of the third parties.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) ofthe Gbver11Il1efit Code ­
to submitits reasons, ifany, as towhy requested informationrelating to it should bewithheld
frollldisclo~ure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have
only received arguments from Tanta.lusanaElster:--We, thus,have ri6basis fofconcllldifig-­
that any portion of the submitted information constitutes the other companies' proprietary
information. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm), 552 at 5 (1990) (party must establish
primajacie case that informationis trade secret), 542 at3. AccordinglY,thecitymaynot
withhold any of the submitted information based on the proprietary interests of the non­
briefing third parties.

Tantalus -and-Eisterclaiffi-thafporf{onsortlieif--resp-eCtive proposals -are excepted from
disclosure under section 552.110 of the Government Code. Section 552.110 protects the
proprietary interests of private parties with respect to two types of information: " [a] trade
secret obtained from a person and privileged or confidential by statute or judicial decision"
and "commercial or financial information for which it is demonstrated based on specific

\

factual evidence that disclosure would cause substantial competitive harm to the person from
whom the information was obtained." Gov't Code § 552.110(a)-(b).

I
I
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The Supreme Court ofTexas has adopted the definition ofa "trade secret" from section 757
of the Restatement of Torts, which holds a "trade secret" to be

any formula, pattern, device or compilation of information which is used in
one's business, and which gives [one] an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the business,
as, for example, the amount or other terms ofa secret bid for a contract or the
salary of certain employees . . .. A trade secret is a process or device for
continuous use in the operation of the business. Generally it relates to the
production of goods, as, for example, a machine or formula for the
production of an article. It may, however, relate to the sale of goods or to
other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978). In determining whether particular information constitutes a trade secret, this office
considers the Restatement's definition oftrade secret as well as the Restatement's list of six
trade secret factors. l RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This
office will accept a private person's claim for exception as valid under section 552.11 O(a)
ifthe person establishes aprimafacie case for the exception and no one submits an argument
that rebuts the claim asa matterofJaw.ORD 552. However, we cannot conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
-definitIon of a trade-secret and. the-necessaryfactorshaveb-een demonstrated to esta.bIish-a ­
trade secret claim. Open Records Decision No. 402 (1983). We note that pricing
information pertaining to a particular contract is generally not a trade secret because it is
"simply information as to single or ephemeral events in the conduct of the business," rather
than "aprocess or device for continuous use in the operation ofthe business." RESTATEMENT
OF TORTS § 757 cmt. b (1939); see Huffines, 314 S.W.2d at 776; Open Records Decision
Nos.319 at 3,306atJ.

lThe following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the
extent to which it is known by employees and others involved in the company's business; (3) the extent of
measures taken by the company to guard the secrecy ofthe information; (4) the value ofthe infonnation to the
company and its competitors; (5) the amount of effort or money expended by thecompany in developing the
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by
others. RESTATEMENT aFTORTS § 75Tcmf. b (1939); see also Open Records Decision Nos. 319 at2
(1982), 306 at 2 (1982), 255 at 2.
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Section 552.11 O(b) protects "[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial

-- - - -----competitive-harm-to-the-person-from-whom-thejnformation-was_obtainedL.J':__GoY~LC~td.e _
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id; see also ORD 661 at 5-6.

Both Tantalus and Elster contend that portions of their proposals consist of trade secrets
excepted from disclosure under section 552.11 O(a). Upon review, we find that Tantalus has
shown that portions of its systems configuration and performance information are protected
trade secrets under section 552.11O(a). Accordingly, the city must withhold the information
we have marked under section 552.l10(a). However, although Tantalus also seeks to
withhold its customer information, we note that Tantalus has published the identities of all
of the customers at issue on its website. Because Tantalus published this information, we
cannot conclude that the identities of these published customers qualify as trade secrets.
Further, we conclude that Tantalus and Elster have failed to demonstrate that any portion of
the remaining information constitutes a trade secret. Accordingly, the city must only
withhold the information we have marked pursuant to section 552.11o(a) ofthe Government
Code. We determine that no portion of the remaining information is excepted from
disclosure under section 552.l10(a) of the Government Code.

We also find that Tantalus and Elster have demonstrated that release of portions of their
respective pricing information would result in substantial competitive harm. Accordingly,
we have marked the information that must be withheld under section 552.11 O(b). However,
upon review of the remaining arguments, we find that Tantalus and Elster have failed to
demonstrate that substantial competitive harrrt would result from the release of any-of the

. remaining information. See ORD 661 at5-6. Accordingly, we determine none of the
.. remaining submitted information may be withheld under section 552.11 O(b) of the

Government Code.

Tantalus also claims that some of its remaining information is excepted from disclosure
under section 552.139 of the Government Code, which provides in pertinent part:

. (a) Information is excepted from the requirements of Section 552.021 if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

(1) a computer network vulnerability report; and

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a

I
I-·-------_·_-~--
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contractor of a governmental body is vulnerable to unauthorized
access or hann, including an assessment of the extent to which the

______________~ goyemmentaLbody~sor-contractor.'--selectronically-stored-information-----------~·---

containing sensitive or critical information is vulnerable to alteration,
damage, erasure, or inappropriate use.

Gov't Code § 552.139(a), (b). Upon review, we determine that Tantalus has failed to
demonstrate that any of its remaining information relates to computer network security,
restricted information under section 2059.055, or to the design, operation, or defense of a
computer network as contemplated in section 552.139(a). See id § 2059.055 (defining
confidential network information for purposes ofsection 2059.055). Furthermore, Tantalus
has not demonstrated that its information consists of a computer network vulnerability
assessment or report as contemplated in section 552.139(b). Consequently, none ofTantalus ,
remaining information may be withheld under section 552.139 of the Government Code.

We note that portions of the submitted information appear to be protected by copyright. A
custodian ofpublic records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of.
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open RecordsDecision No. 550
(1990).· Thus,in releasingtne SUbmittediriformation, the Citymust comply with applicable
copyright law.

-- - :Insummary, thecity--musr withhold the-information --we have marked-l:mder
section 552.11 O(a) ofthe Government Code. The city must withhold the pricing information
we have marked under section 552.110(b) of the Government Code. The remaining
information must be released to the requestor, but any copyrighted information may only be
released in accordance with copyright law.

This l~tter rulingis limited to the particular information at issue in this-request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

- -- ~ -- - This-ruling triggers important -deadlifies-regafding--ffie-rights ana responsibiHties of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

~I
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

------ ----~ ---- --"--_....._- ----------- ----- ---~-- -- - --- --- ----- - -- -------..-------------.----------------.-.---- --------~- -I

NnekaKanu
Assistant Attorney General
Open Records Division

NKljb

Ref: ID# 370703

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

Mr. Scott D. Powers
1500 San Jacinto Center
98 San Jacinto Boulevard
Austin, Texas 78701-4078
(w/o enclosures)

- -- Mr.PhilKeipp
HD Supply Waterworks, LTD

--f8-05 Borman Circle Drive ---- ---

St. Louis, Missouri 63146
(w/o enclosures)

Mr. Dustin M. Laughlin
Aqua Metric/Sensus Distributor
6700 Guada Coma Drive
Schertz, Texas 78154
(w/o enclosures)

Ms. Judy M. LeStrange
EKA Systems Inc.
20201 Century Boulevard, Suite 250
Germantown, Maryland 20874
(w/o enclosures)

Ms. Amy Collins
US Metering and Technology, Inc.
4146-WestHighway 79­
Rockdale, Texas 76567
(w/o enclosures)

Mr. Ralph F. Salgado
Elster Group
North America
Two West Liberty Boulevard, Suite 180
Malvern, Pennsylvania 19355
(w/o enclosures)


