
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 19, 2010

Ms. Evelyn W. Njuglilla
Assistant City Attorney
City ofHouston
P.O. Box 368
Houston, Texas 77001-0368

0R2010-02548

Dear Ms. Njuglilla:

You ask whether celiain infonnation is subject to required public disclosure illlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 370877 (PIR# 16487).

The City ofHouston (the "city") received a request for evaluation and scoring sheets and a
copy of all proposals that were submitted for a specified request for proposals. You claim
that the submitted evaluation matrixes and scoring sheets are excepted :5.-om disclosure illlder
section 552.104 of the Govenllnent Code. While you take no position with respect to the
public availability of the requested proposals, you state that the request may implicate the
proprietary interests of Motorola, Inc. (''Motorola''), Carahsoft Tec1mology Corporation
("Carahsoft"), Tribridge Holdings, LLC ("Tribridge"), Lagan Technologies, hlC. ("Lagan"),
Idea Integration Corporation ("Idea"), Toadfly Technologies ("Toadfly"), eVerge Group, Inc.
("eVerge"), Ciber hlC. ("Ciber"), and Smalisoft hlternational hlC. ("Smalisoft").
Accordingly, you notified these entities of this request for infonnation and of their right to
submit argmnents to tIllS office as to why the infonnation should not be released. See Gov't
Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor
to section 552.305 pennits govenllnental body to rely on interested third Pali)' to raise alld
explain applicability of exception in the Act in certain circumstances). Tribridge, Lagall,
Idea, Toadfly, Ciber, and Smalisofi responded to the notice alld argue that some or all oftheir
infoD11ation is excepted from disclosure. We have considered the submitted al'glilllents alld
reviewed the submitted infonnation.

Section 552.104 of the Govenll11ent Code protects from required public disclosure
"infonnation which, if released, would give adValltage to competitors or bidders." Gov't
Code § 552.104. The pill1Jose of section 552.104 is to protect the pmchasing interests of a
governmental body in competitive bidding situations Where the govenll11ental body wishes
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to withhold infonnation in order to obtain more favorable offers. See Open Records
Decision No. 592 (1991). Section 552.104 protects infonnation £i'om disclosure if the
govenmlenta1 body demonstrates potential hann to its interests in a particular competitive
situation. See Open Records Decision No. 463 (1987). Generally, section 552.104 does not
except bids £i'om disclosure after bidding is completed and the contract has been awarded.
See Open Records Decision No. 541 (1990).

You state the specified request for proposal ("RFP") was cancelled without any contract
awarded. You state the city anticipates re-issuing another RFP in January 2010 with
substantially similar specifications and requirements as those in the'cancelled RFP. You
assert release of the submitted evaluation matrixes and scoring sheets at this time would
hann the city's ability to negotiate and receive a fair contract on the re-issued RFP because
vendors will be able to tailor their responses and submit pricing that is similar to the
infonnation contained in the submitted evaluation matrixes and scoring sheets. Based on
yomrepresentations, we conclude the city may withhold the evaluation matrixes and scoring
sheets lUlder section 552.104 ofthe Govemment Code.

We now hrnl to the submitted proposals, which you asseli may be subject to third party
claims. We note that an interested third party is allowed ten business days after the date of
its receipt ofthe govemmenta1 body's notice under section 552.305(d) to submit its reasons,
ifany, as to why information relating to that party should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, this office has not received
comments from Motorola, Carahsoft, or eVerge explaining why each third party's submitted
infonnation should not be released. Therefore, we have no basis to conclude that these third
parties have a protected proprietary interest in the submitted information. See id. § 552.110;
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or
financial infonnation, party rn,ust show by specific factual evidence, not conclusory or
generalized allegations, that release of requested infonnation would cause that party
substantial competitive halm), 552 at 5 (1990) (paliy must establish prima facie case that,
infonnation is trade secret), 542 at 3. Accordingly, the city may not withhold allypOliion of
the submitted proposals based upon the proprietary interests of Motorola, Carahsoft, or
eVerge.

Toadfly raises section 552.101 of the Govemment Code for its partnership tax retums.
Section 552.101 excepts from disclosure "infomlation considered confidential by law, either
constitutional, statutOly, or by judicial decision." Gov't Code § 552.101. This section
encompasses section 6103(a) oftitle 26 ofthe United States Code. Section 6103(a) renders
tax rehrnl information confidential. Attomey General Opinion H-1274 (1978) (tax returns);
Open Records Decision No. 600 (1992) (W-4 fonns), 226 (1979) ( W-2 fonns).
Section 6103(b) defines the tenn "rehml infonnation" as a taxpayer's "identity, the nature,
source, or alll0lUlt of his income[.]" See 26 U.S.C. § 61 03 (b)(2)(A). Federal comis have
construed the teml "rehrnl infomlation" expallsively to include ally infOlmation gathered by
the Intemal Revenue Service regarding a taxpayer's liability under title 26 of the United
States Code. SeeMallasv. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), affdinpali, 993
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F.2d 1111 (4th Cir. 1993). Thus, the city must withhold the partnership tax rehmlS in
Toadfly's proposal, which we have marked, pursuant to section 552.101 ofthe Govel11ment
Code in conjunction,with section 6103(a) oftitle 26 ofthe United States Code.!

Toadfly asserts its owner's name and residence address are excepted from disclosure lIDder
section 552.101 ofthe Govel11ment Code. Additionally, Idea raises section 552.101 for its
entire proposal. However, neither Toadfly nor Idea have directed our attention to any law,
nor are we aware of any law, under which any of tIns infonnation is considered to be
confidential for plU}Joses of section 552.101 ofthe Govenllnent Code. See Open Records
Decision Nos. 611 at 1 (1992) (conllnon-law privacy), 600 at 4 (1992) (constitutional
privacy), 478 at2 (1987) (stahltoryconfidentiality). Therefore, the citymaynot withhold the
name and residence address of Toadfly's owner or any of Idea's proposal lIDder
section 552.101 of the Govel11ment Code.

Toadfly also raises section 552.102 ofthe Govemment Code for the residence address ofits
owner. Section 552.l02(a) of the Government Code excepts from public disclosure
"infonnation in a persOlmel file, the disclosure of which would constihlte a clearly
lIDwarranted invasion of personal privacy[.]" Gov't Code § '552.102(a). Section 552.102
only applies to infonnation in a persOlmel file ofan employee ofa govel11mental body. The
infonnation Toadfly seeks to withhold is not contained in the personnel file of a
govel111nental employee. Therefore, section 552.102 is inapplicable to any infol111ation in
Toadfly's proposal. Accordingly, the city may not withhold any infonnation on tIns basis.

Toadfly and Ciber also assert their infonnation is excepted from disclosure pursuant to
section 552.1 04 ofthe Govemment Code, which excepts from disclosure "info1111ation that,
if released, would give advantage to a competitor or bidder." Gov't Code § 552.104.
Section 552.104, however, is a discretionary exception that protects only the interests of a
govemmental body, as distinguished from exceptions that are intendedto protect the interests
of third parties. See Open Records Decision Nos. 592 (1991) (statutory predecessor to
section 552.104 designed to protect interests ofgovernmental body in competitive sihlation,
and not interests of private paJ.iies submitting infonnation to govenllnent), 522 (1989)
(discretionary exceptions in general). As the city does not seek to withhold Toadfly or
Ciber's proposals under tIns exception, no portion ofthese proposals maybe withheld on this
basis.

Tribridge, LagaJ.l, and Ciber aJ.·gue section 552.110(a) and/or section 552.110(b) of the
Government Code for portions of their proposals. Idea and Smartsoft also raise
section 552.110, but have submitted no argmnents in support of their asse1iions of tIns
exception. Section 552.110 of the Govenll11ent Code protects (1) trade secrets, aJ.ld
(2) commercial or financial info1111ation the disclosure of wInch would cause substaJ.ltial
competitive h311n to the person from whom the infomlation was obtained. See Gov't Code

1As om lUling for the partnership tax reUU11S is dispositive, we need not address Toadfly's argument
under section 552.110 of the Govennuent Code for this information.
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§ 552. 110(a)-(b). Section 552.110(a) protects trade secrets obtained from a person and
privileged or confidential by statute or judicial decision. Id. § 552.110(a). The Texas
Supreme Comi has adopted the definition oftrade secret fi.·om section 757 ofthe Restatement
ofTOlis, which holds a trade secret to be:

any fonnula, pattern, device or compilation of infOlmation which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a f011l1Ula for a
chemical compOlmd, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret inf011l1ation in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the business
. . .. A trade secret is a process or device for continuous use in the operation
ofthe business. ... [It may] relate to the sale ofgoods or to other operations
in the business, such as a code for detennining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofbookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether pmiicular infonnation constitutes a trade
secret, this office considers the Restatement's definition of trade secret as well as the
Restatement's list ofsix trade secretfactors.2 RESTATEMENT OF TORTS § 757 cmt. b (1939).
This office must accept a claim that information subject to the Act is excepted as a trade
secret if a prima facie case for the exception is made and no argument is submitted that
rebuts the claim as a matter oflaw. See ORD 552 at 5. However, we cmIDot conclude that
section 552.110(a) is applicable lU11ess it has been shown that the infonnation meets the
definition of a trade secret mld the necessmy factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). We note that pricing
infonnation pertaining to a particular contract is generally not a trade secret because it is
"simply infonnation as to single or ephemeral events in the conduct ofthe business," rather

, 2The Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which the information is 101o\''1n outside of [the company];
(2) the extent to which it is 1010wn by employees and other involved in [the company's]
business;
(3) the extent ofmeasmes taken by [the company] tq guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amollilt ofeffort or money expended by [the company] in developing the inf0l111ation;
(6) the ease or difficulty with which the information couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 3J9 at 2 (1982), 306 at
2 (1982), 255 at 2 (1980).
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than "a process or device for continuous use m the operation of the business."
RESTATEMENT OF TORTS § 757 cmt. b (1939).

Section 552.110(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosme would cause substantial
competitive hann to the person from whom the information was obtained[.]" Gov't Code
§ 552.11O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusOlY or generalized allegations, that substantial competitive injmy would likely
result from release ofthe inf0l1llation at issue. Id.; see also Open Records Decision No. 661
at 5 (1999).

Upon review, we conclude Ciber has established a prima facie case that portions of its
proposal, including its customer lists and plicing infol11lation, which we have marked,
constitute trade secret informationpursuant to section 552.11 O(a). Additionally, we find that
both Tribridge and Lagan have made the specific factual or evidentiary showing that pOliions
of their proposals, which we have marked, constitute commercial or financial infonnation
the release ofwhich would cause Triblidge and Lagan substantial competitive injury lUlder
section 552.110(b). Accordingly, the city must withhold the information we have marked
under section 552.110 of the Govel11ment Code.

However, upon review, we find that none ofthe parties have established- aprima facie case
that any pOliion of the remaining infol11lation constitutes a trade secret protected by
section 552.11 O(a). We also conclude that none ofthe parties have made the specific factual
or evidentialy showing required by section 552.110(b) that the release of ally of the
remaining infOlmation would cause substalltial competitive hal1n. See Open Records
DecisionNo. 661 (forinfonnation to be withheld lUldercommercial orfmancialinfonnation
prong of section 552.110, business must show by specific factual evidence that substalltial
competitive injury would result fl.-om release ofpaliicular information at issue), 509 at 5
(because costs, bid specifications, and circlU11stances would change for future contracts,
asseliions that release of bid proposal might give competitor lUlfair advantage on future
contracts was entirely too speculative), 319 at 3 (infol11lation relating to orgaluzation and
persoIDlel, professional references, market studies, qualifications, alld pricing al"e not
ordinarily excepted fl.-om disclosure lUlder statutOlypredecessor to section 552.110), 175 at 4
(1977) (resumes Call110t be said to fall witlun any exception to the Act). Additionally, we
note that Tribridge has published the identities of some of its customers on its website,
making tlus infonnation publicly available. Therefore, the city may not withhold any ofthe
remaining infonnation lUlder section 552.110.

Idea also raises section 552.113 ofthe Govemment Code, which protects certain geological,
geophysical, alld other infonnation regal"ding the exploration or development of natural
resomces. See Gov't Code § 552.113; see generally Open Records DecisionNo. 627 (1994).
Because Idea has not demonstrated that this exception is applicable to ally ofthe remailung
infonnation at issue, the city may not withhold ally infol11lation lUlder section 552.113 ofthe
Govemment Code. _
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Idea also raises section 552.131 ofthe Government Code, which provides in p31i:

(a) Infonnation is excepted :6.-om [required public disclosure] if the
information relates to economic development negotiations involving a
govenllnental body and a business prospect that the governmental body seeks
to have locate, stay, or exp31ld in or near the telTitory of the govenunental
body and the infonnation relates to:

(1) a trade ,secret of the business prospect; or
,

(2) conunercial or financial infonnation for which it is
demonstrated based on specific factual evidence that
disclosure would cause subst31ltial competitive h311n to the
person from whom the infonnation was obtained.

(b) Unless 31ld lU1til 311 agreement is made with the business
prospect, infonnation about a financial or other incentive
being offered to the business prospect by the govenllnental
body or by another person is excepted from [required public
disclosure].

Gov't Code § 552. 131(a)-(b). Section 552.131(a) excepts from disclosure only "trade
secret[s] of [a] business prospect" 31ld "conunercial or fin31lcial infOlmation for which it is
demonstrated based on specific factual evidence that disclosure would cause subst31ltial
competitive harm to the person from whom the infonnation was obtained." Id. Thus, the
protection provided by section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Gove111lnent Code. See id. § 552. 110(a)-(b); ORD 552, 661.
Therefore, because we have already disposed ofIdea' s claims under section 552.110, the city
may not withhold 311Y of the remaining infonnation lmder section 552.131 (a) of the
Govenllnent Code.

Section 552.131 (b) protects infornlation relating to a financial or other incentive that is being
offered to a business prospect by a gove111lnental body or another person. See Gov't Code
§ 552.131(b). This aspect of section 552.131 protects the interests ofgovernmental bodies,
not those ofthird p31iies. Therefore, because the city does not claim this exception, none of
the remaining infonnation may be withheld lU1der section 552.131(b) of the Government
Code.

We note some of the remaining bid infonnation is excepted from disclosure under
section 552.136 ofthe Govenllnent Code, which provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, ch31·ge card, or access device munber that
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is collected, assembled, or'maintained byor for a govenllnental bodyis confidential."3 Gov't
Code § 552.136(b). TIns office has deternlined that insurance policy numbers are access
device munbers for purposes of section 552.136. See id. § 552.136(a) (defining "access
device"). Therefore, the city must withhold the insmance policy numbers we have marked
pmsuant to section 552.136 ofthe Government Code.4

We also note that some of the submitted infonnation appears to be protected by copYJ.ight.
A governmental bodymust allow inspection ofcOPYJ."ighted infornlation lmless an exception
to disclosme applies to the infonnation. See Attorney General Opinion JM-672 (1987). An
officer for public infonnation also must comply with copyright law, however, and is not
required to fi.U11ish copies of cOPYJ."ighted infonnation. fd. A member of the public who
wishes to make copies ofcopYJ."ighted information must do so lmassisted bythe govenllnental
body. In making copies, the member ofthe public assumes the duty ofcompliance with the
copyright law and the risk of a cOPYJ."ight infhngement suit. See Open Records Decision
No. 550 at 8-9 (1990).

In summary, the city may withhold the evaluation matrixes and scoring sheets under
section 552.104 ofthe Govennnent Code. The citymust withhold Toadfly's partnership tax
returns, wInch we have marked, under section 552.101 in conjunction with section 6103(a)
of title 26 of the United States Code. The city must withhold the infonnation we have
marked in Ciber's proposal under section 552. 110(a). The city must withll0ld the
infonnation we have marked in Tribridge and Lagan's proposals lmder section 552.1 1o(b)
of the. Government Code. The city must withhold the insmance policy numbers we have
mm"ked lmder section 552.136 of the Govennnent Code. The remailnng infonnation must
be released, but any infonnation that is protected by cOPYJ."ight may only be released in
.accordance with copyright law.

TIns letter mling is limited to the pmiicular infonnation at issue in tins request and limited
to the facts as presented to us; therefore, tins mling must not be relied upon as a previous
detelmination regarding any other infonnation or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or .call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public

3The Office of the Attomey General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).

4We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including insmance
policy numbers Imder section 552.136 oftlle Government Code, without the necessity ofrequesting an attomey
general decision.
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infOlIDation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll fi..ee at (888) 672-6787.

Sincerely,

1IJrd;~a#
Kate Halifield
Assistant Attomey General
Open Records Division

KH/dls

Ref: ID# 370877

Ene. Submitted documents

c: Requestor
(w/o enclosmes)

Mr. Gerard J. Gallallt
General Manager
Motorola, Inc.
998 Eglin Pal-Icway
Shalimar, Florida 32579
(w/o enclosures)

Mr. Brian K. Deming, CFO
Tribridge Holdings, LLC
Suite 890
4830 West Kennedy Boulevard
Talnpa, Florida 33609
(w/o enclosmes)

Mr. Brad S. Macdonald
Associate General COlU1sel
MPSGROUP
1 Independent Drive
Jacksonville, Florida 32202
(w/o enclosmes)

Mr. Craig P. Abod
President
Carahsoft Tec1mology Corporation
12369 SlUllise Valley Drive, Suite D2
Reston, Virginia 20191
(w/o enclosmes)

Mr. John Murray
Legal Counsel
Lagan Technologies, Inc.
6903 Rockledge Drive, Suite 920
Bethesda, Maryland 20817
(w/o enclosmes)

Ms. Lyndsay Pool
Mr. Joshy Varghese
Vardamall, Ltd.
P.O. Box 5921
Pasadena, Texas 77508
(w/o enclosmes)
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Mr. John Beal
Executive Vice President
eVerge Group, Inc.
4965 Preston Park Boulevard,
Suite 700
Plano, Texas 75093
(w/o enclosures)

Mr. Sid Siddaraj
Manager - Business Development
Smartsoft hltemational, hlC.
3965 Jolms Creek Comi, Suite 500
Suwanee, Georgia 30024
(w/o enclosures)

Ms. Mary Anne Clement
Senior Solutions Consultant
Ciber, hlC.
4515 Seton Center Parkway, Suite 100
Austin, Texas 78759
(w/o enclosures)


