
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Febnlmy 23,2010

Mr. Lou Bright
General Counsel
Texas Alcoholic Beverage COlllinission
P.O. Box 13127
Austin, Texas 78711-3127

0R2010-02617

Dear Mr. Bright:

You ask whether celiain infOlmation is subject to required public disc10sme lmder the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was
assigned ID# 371493.

The Texas Alcoholic Beverage COlllinission (the "cOlllinission") received a request for
proposals submitted in response to at specified statement of work. Although you take no
position on the public availability of the submitted infonnation, you indicate that the
infOlmation at issue may implicate the interests of third parties. Accordingly, you submit
documentation showing that you notified all pmiies involved pmsuant to the Act. 1 See Gov't
Code § 552.305(d) (pennitting interested third pmiy to submit to attomey general reasons
why requested infonnation should not be released); Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 pennitted govennnental body to rely on interested
third party to raise and explain applicability of exception to disCIosme under cert°ain
circumstmlces). We have received COlllillents from AlS, Allied, and Buchanml. We have
considered the submitted m'gmnents mld reviewed the submitted information.

We note that an interested third pmiy is allowed ten business days after the date ofits receipt
ofthe governmental body's notice under section 552.305(d) to submitits reasons, if mlY, as

IThe notified third parties are: Accentme, LLP; Applied Information Sciences ("AIS"); Allied
Consultants, Inc. ("Allied"); Buchanan Technologies ("Buchanan"); The Greentree Group; ObjectWin; RFD
& Associates, Inc.; SAE, Inc.; and Siena Systems.
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to why requested infonnation relating to that pmiy should be withheld :fi.·om disclosure. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, onlyAlS, Allied, and BuchaIlml
have submitted comments to this office regarding how. the release of their submitted
information will affect their proplietary interests. Thus, we have no basis to conclude that
the release of mlyportion of the remaining third parties' submitted infonnation would
implicate theirproprietaryinterests. See, e.g., Open Records DecisionNos. 661 at5-6 (1999)
(stating that business enterprise that claims exception for commercial or financial
infonnation lU1der section 552.11O(b) must show by specific factual evidence that release of
requested information would cause that pmiy substmltial competitive hm111), 552 at 5 (1990)
(party must establish prima facie case that inf0l111ation is trade secret). Accordingly, the
commission may not withhold mlY portion of the submitted information on the basis of mlY
proprietary interest the third parties who did not submit comments to this office may have
in the infonnation.

AIS raises section 552.101 ofthe Govel11ment Code for a portion ofits infol11lation. Section
552.101 excepts from disclosme "infol11lation considered to be confidential by law, either
constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. However, AlS has
not pointed to mlY statutOly confidentiality provision, nor are we aware of any, that would
malce any of the submitted infonnation confidential under section 552.101. Therefore, the
commission may not withhold any pOliion of the submitted infonnation lU1der section
552.101. ,

Allied asselis that portions of its infonnation are excepted :fi.·om disclosme pursuant to
section 552.104 of the Govennnent Code. Section 552.104 excepts "information that, if
released, would give advmltage to a competitor or bidder." Gov't Code § 552.104(a). This
exception protects the competitive interests ofgovennnental bodies such as the connnission,
not the proprietary interests ofprivate pmiies such as Allied. See Open Records Decision
No. 592 at 8 (1991) (discussing statutOlypredecessor). In tIns instance, the commission did
not raise section 552.104 as ml exception to disclosme. Therefore, the cOl1TInission may not
withhold any of the submitted infol11lation lU1der section 552.104 ofthe Govel11ment Code.

Buchanan asserts that pOliions of its infonnation are excepted lU1der section 552.110 ofthe
Govennnent Code. Section 552.110 protects: (1) trade secrets, mId (2) commercial or
finmlcial information, the disclosme ofwinch would cause substmltial competitive hm1.n to
the person :fi.·om whom the infonnation was obtained. Gov't Code § 552.11 O(a), (b). Section
552.11 O(a) protects the proprietary interests ofprivate parties by excepting from disclosure
trade secrets obtained from a person mId privileged or confidential by statute or judicial
decision. See id. § 552.110(a). A "trade secret"

may consist of any fonnula, pattel11, device or compilation of infonnation
which is used in one's business, and which gives [one] an opportmrity to
obtain an advantage over competitors who do not know or use it. It may be
a fonnula for a chemical compOlU1d, a process ofmanufacturing, treating or
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preserving materials, a pattem for a machine or other device, or a list of
customers. It differs from other secret infonnation in a business in that it is
not simply infonnation as to single or ephemeral events in the con:duct ofthe
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees. . . . A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as for example, a machine or fonnula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofboold<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in determining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the company's]
business;

(2) the extent to which it is lmowll by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infonnation;

(4) the value of the infonnation to [the company] and to [its] competitors;

(5) the amOlUlt ofeffOli or money expended by [the company] in developing
tIns inf0l111ation; and

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infonnation subject to the Act is excepted as a trade secret if aprima facie case
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw.
ORD 552. However, we cmmot conclude that section 552.110(a) is applicable unless it has
been shown that the inf0l111ation meets the definition of a trade secretmld the necessary
factors have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983).
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Section 552.110(b) protects "[c]ommercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosme would cause substantial
competitive hann to the person £i.-om whom the infonnation was obtained[.]" Gov't Code
§552.11 O(b). This exception to disclosme requires a specific factual or evidentiaryshowing,
not conclusOly or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. Id. § 552.110(b); see also Nat 'I Parks &
ConsenJation Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); ORD 661.

Buchanan argues that portions of its inf0l111ation constitute protected trade secrets. Upon
review of Buchanan's arglmlents, we find Buchanan has failed to demonstrate how any
portion of the infornlation at issue meets the definition of a trade secret, nor has Buchanan
demonstrated the neceSSalY factors to establish a trade secret claim for the infonnation at
issue. See Open Records Decision Nos. 402 (section 552.110(a) does not apply lmless
information meets definition of trade secret alld necessmy factors have been demonstrated
to establish trade secret claim), 319 at 2 (information relating to organization, personnel,
market studies, professional references, qualifications, experience, alld pricing not excepted
lmder section552.11 0). Therefore, the cOlllinission may not withhold any of the submitted
information pmSUallt to section 552.110(a) of the Govenunent Code.

Buchallall also seeks to withhold pOliions of its submitted infonnation lmder
section 552.110(b). Upon review, we conclude Buchanall has established the release of its
pricing infonnation would cause it substantial competitive injmy; therefore, the commission
must withhold this infonnation, which we have mmked, under section 552.11O(b). However,
we find that Buchanan has not made the specific factual or evidentiary showing required by
section 552.11 O(b) that release ofany ofthe remaining inf0l111ation would cause the COmpallY
Substalltial competitive hann. See ORD 319. We therefore conclude that the COlllillission
may not withhold any of the remaining infonnation under section 552.11 O(b) of the
Government Code. .

We note that portions ofthe submitted infonnation me protected by copyright. A custodiall
ofpublic records must comply with the copyright law alld is not required to finnish copies
ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A govenunental
body must allow inspection of copyrighted materials lmless an exception applies to the
infonnation. Id. If a member ofthe public wishes to make copies ofcopyrighted materials,
the person must do so lmassisted by the govemmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law alld the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In smllinary, the conunission must withhold the inf0l111ation we have mal"ked lmder section
552.11 O(b). The cOlllinission must release the remaining infonnation, but ally infonnation
that is protected by copyright may only be released in aCCOrdallCe with copyright law.
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This letter mling is limited to the paliicular infonnation at issue in tIlls request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding ally other infonnation or ally other circmnstances.

Tills mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concennng those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol1ley General's Open Govel1lment Hotline, toll fi-ee,
at (877) 673-6839. Questions concenllng the allowable chal'ges for providing public
infonnationlU1der the Act must be directed to the Cost Rules Admilllstrator ofthe ·Office of
the Attol1ley General, toll fi-ee, at (888) 672-6787.

Sincerely,

Jennifer Bmnett
Assistallt Attol1ley General
Open Records Division

JBldls

Ref: ID# 371493

Enc. Submitted docmn~nts

c: Requestor
(w/o enclosures)

Mr. Andy Slack
Accenture, LLP
Suite 300
1501 South MoPac Expr.essway
Austin, Texas 78746
(w/o enclosures)

Mr. David Olallder
Chief Executive Officer
Allied Consultallts, Inc.
1304 West Avenue
Austin, Texas 78701
(w/o enclosures)

Mr. Timothy Tenpas
Applied Information Sciences, Inc.
7718 Wood Hollow Drive, Suite 150
Austin, Texas 78731
(w/o enclosures)

Mr. Robert Venable
Senior Vice President - FinallCe
Buchanan Associates
Suite 1200
125 East John Carpenter Freeway
Las Colinas, Texas 75062
(w/o enclosures)
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Mr. David Kim
The Greentree Group
Suite B
4011 Joseph Hardin Drive
Dallas, Texas 75236
(w/o enclosures)

Ms. AIme Davison
RED & Associates
401 Camp Craft Road
Austin, Texas 78746
(w/o enclosures)

Ms. Amanda Campbell
SielTa Systems
Suite 130
901 South MoPac Expressway
Austin, Texas 78749
(w/o enclosures)

Ms. Uma Chidambaram
ObjectWin
2650 FOlUltain View Drive, Suite 405
Houston, Texas 77057
(w/o enclosures)

Mr. Mickey Johnson
SAE, Inc.
3655 Westcenter Drive
Houston, Texas 77042
(w/o enclosures)


