
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 23,2010

Mr. C. Patrick Phillips
Assistant City Attorney
City of Fort Worth
1000 Throckmorton Street, 3rd Floor
Fort Worth, Texas 76102

oR2010-02660

Dear Mr. Phillips:

You ask whether certain information is subject to required public di~closure under the
. PublicInformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
-- -assigned ID#370-943(FortWorthPIR No~b596.Tof---- --- - --~----- --- - -- --------

The City ofFort Worth (the "city") received a request for all Fort Worth Police Department
(the "department) and/or city records regarding the arrest ofthe requestor's client, including,
but not limited to, thirty-two specified categories of information. You state the city will
release some information to the requestor. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.103, 552.107, and 552.111 ofthe Government
Code. l We have considered the exceptions you claim and reviewed the submitted
information.

IWe note you redacted peace officers' home addresses, telephone numbers, family member
information, and a social security number pursuant to section 552.117(a)(2) ofthe Government Code. See Open
Records Decision No. 670 at 6 (2001) (home addresses and telephone numbers, personal cellular telephone
nmnbers, personal pager numbers, social security numbers, and family member information ofpeace officers
may be withheld under section 552.117(a)(2) without necessity ofrequesting attorney general decision). We
also note you redacted certain Texas motor vehicle record information under section 552.130 of the
Government Code pursuant to previous determinations issued to the city in Open Records Letter Nos.
2006-14726 (2006) and 2007-00198 (2007). See Gov't Code § 552.301(a); Open Records Decision No. 673
at 7-8 (2001).
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Section 552.101 ofthe Government Code excepts fr9m disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses section 143.089 ofthe Local Government Code.
Section 143.089 contemplates two different types ofpersonnel files: a police officer's civil
service file that the civil service director is required to maintain, and an internal file that the
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). The
officer's civil service file must contain certain specified items, including coinmendations,
periodic evaluations by the police officer's supervisor, and documents relating to any
misconduct in which the department took disciplinary action against the officer under
chapter 143 ofthe Local Government Code.2 Id. § 143.089(a)(l)-(2). In City ofSan Antonio
v. Texas Attorney General, 851 S.W.2d 946 (Tex. App.-Austin 1993, writ denied), the court
addressed a request for information contained in a police officer's personnel file maintained
by the police department for its use and the applicability of section 143.089(g) to that file.
The records included in the departmental personnel file related to complaints against the
police officer for which no disciplinary action was taken. The court determined that
section 143.089(g) made the records confidential. See id. at 949; Attorney General Opinion
JC-0257 at 6-7 (2000) (addressing functions of section 143.089(a) and (g) files). This
confidentiality extends to any records maintained in the internal file that reasonably relate
to the police officer's employment relationship. See City ofSan Antonio v. San Antonio
Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet\ denied)..

You assert the documents in Exhibit C were taken from the department's internal files which
-- - -are-maintainedby:-thedepartmentfor its_own _use._ Yo_u sJate_an)CdJ>clJIDentsillExhibiLC _

involving allegations of misconduct were determined to be unfounded or did not result in
discipline under chapter 143. Based on these representations and our review of the
information at issue, we agree the documents in Exhibit C are confidential pursuant to
section 143.089(g). Accordingly, the city must withhold Exhibit C under section 552.101
of the Government Code in conjunction with section 143.089(g) of the Local Government
Code. You explain, however, the documents in Exhibit D were taken from the civil service
files of the peace officers at issue. You further explain the documents in Exhibit E are not
part of the officers' personnel files. Accordingly, we will address your ·arguments for
Exhibits D and E.

You claim some of the records in Exhibit D are excepted from disclosure under
section 552.10rofthe Government Code. Section 552.101 encompasses section 550.065(b)
ofthe Transportation Code, which states, except as provided by subsection (c) or (e), Texas
Peace Officer's Crash Reports ("accident reports") are privileged for the confidential use of
certain specified entities. Transp. Code § 550.065(b). Section 550.065(c)(4) provides for
the release ofan accident report to a person who provides at least two ofthe following three
pieces of information: (l) date of the accide~t; (2) name of any person involved in the

2Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensa~e.d duty. See id §§ 143.051-.055.
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accident; and (3) specific location ofthe accident. Id. § 550.065(c)(4). Underthis provision,
a governmental entity is required to release a copy of an accident report to a person who
provides two or more pieces of information specified by the statute. Id. In this instance, the
requestor has not provided the city with two ofthe three pieces of inJormation; thus, the city
must withhold the accident reports you marked in Exhibit D under section 552.101 in
conjunction with section 550.065(b) of the Transportation Code.

Section 552.10.1 of the Government Code also encompasses section 58.007 of the Family
Code. SectiOli.58.007 provides in pertinent part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

· (l) ifmaintained on paper or microfilm, kept separate from adult files
· and records;

(2) if maintained electronically in the same computer system as
.. records or files relating to adults, be accessible under controls that are
,separate and distinct from controls to access electronic data
concerning adults; and

· (3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B, D, and E.

Fam. Code §5~.007(c). Section 58.007 makes confidentialjuvenile iaw enforGement records
relating to delinquent conduct or conduct indicating a need for supervision that occurred on
or after September 1, 1997. The report you marked under section 58.007 in Exhibit D
involves juvenile conduct indicating a need for supervision that occurred after September 1,
1997. It does not appear any exceptions in section 58.007 apply to the information in this
report. Therefore, the report you marked in Exhibit D is confidential in its entirety under
section 58.007(c) of the Family Code and must be withheld under section 552.101 of the
Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if (l) the information contains highly intimate or embarrassing facts, the
publication ofwhich would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be met. Id. at 681-82. This office nas found that
personal financial information not relating to a financial transaction between an individual
and a governmental body is generally protected by common-law privacy. See Open Records

~.~------------------------'--- -.J
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Decision Nos: 600 (1992) (employee's designation of retirement beneficiary, choice of
insurance carrier, election ofoptional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent
care), 545 (1990) (deferred compensation information, participation' in voluntary investment
program, election ofoptional insurance coverage, mortgage payments, assets, bills, and credit
history). This office has also determined that a public employee's net pay is protected by
common-law privacy even though it involves a financial transaction between the employee
and the governmental body. See Attorney General Opinion GA-0572 at 3-5 (2007) (stating
that net salary necessarily involves disclosure of information about personal financial
decisions and is background financial information about a given individual that is not of
legitimate concern to the public). The information.you seek to, withhold in Exhibit D
includes voluntary payroll deduction forms, portions of pay stubs (deductions, deferred
compensation information, and net pay), and other information regarding an officer's
personal finances. Upon review, we agree most of the information you marked, and the
additional information we marked, reflects personal financial decisions made by city
employees. Furthermore, we find there is no legitimate public interest in this information.
Therefore, the city must withhold the marked information in Exhibit D pursuant to
section 552.101 of the Government Code in conjunction with common-law privacy.
However, you have failed to explain how the remaining information you marked constitutes
personal financial information or is highly intimate or embarrassing; thus, this information
may not be withheld on the basis ofcommon-law privacy. As you raise no other exceptions
to disclosure for this information, the remaining information in Exhibit D must be released.

Section 552.103 of the Government Code provides in pertinent part:

(a) Information is excepted from [required public disqlosure] if it is
information relating to litigation of a civil or criminal nature to which the
state ora political subdivision is or may be a party or to which an officer or
employee of the state or a' political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disClosure
under Subsection (a) only ifthe litigation is pending or reasonably antiCipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The governmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a shOWIng that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
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information ancl (2) the information at issue is related to that litigation. Univ. o/Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. HoustonPosiCo., 684 S.W.2d210,212 (Tex. App.-Houston [1st Dist.] 1984, writrerd
n.r.e.); Open ~ecordsDecision No.551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551
at 4..

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case hasis. See Open Records Decision No. 452 at 4 (1986). To establish litigation
is reasonably anticipated, a governmental body must provide this office with "concrete
evidence showing that the claim that litigation may ensue is more than mere conjecture." Id.
This office has concluded a governmental body's receipt ofa claim letter it represents to be
in compliance with the notice requirements of the Texas Tort Claims Act (the "TTCA"),
chapter 101 of the Civil Practice and Remedies Code, is sufficient to establish litigation is
reasonably anticipated. Ifthat representation is not made, the receipt of the Claim letter is a
factor we will consider in determining, from the totality of the circumstances presented,
whether the governmental body has established litigation is reasonably anticipated. See Open
Records Decision No. 638 at 4 (1996).

You assert the city reasonably anticipates litigation because the citY received a claim letter
from the requestor prior to receiving the request for information. You state the claim letter
substantially complies with the requirements ofthe TTCA and alleges city police officers or

--- ~-~ __ employees_were_a_di[e_cJJl.l1clprQximl!t~~@~e_QLth~Jeguestor~sclienf011j!l!"i~~,---!3£l1'~don ~__ ._. ~_. ----I

your representations and our review, we conclude the city reasonably anticipated litigation
when it received the request for information. You assert the e-mails in Exhibit E relate to
the litigation because they pertain to the incident which is the basis of the anticipated
litigation. We agree the e-mails in Exhibit E relate to the anticipated.Iitigation. Accordingly,
the city may withhold the e-mails in Exhibit E under section 552.103 of the Government
Code.

However, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.1 03 (a) interest exists with respect to that information.
Open Records DecisionNos. 349 (1982), 320 (1982). Thus, information that has either been
obtained framor provided to the opposing party in the anticipated litigation is not excepted
from disclosure under section 552.1 03 (a), and must be disclosed. Further, the applicability
ofsection 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, the city must withhold Exhibit C under section 552.101 of the Government
Code in conjunction with section 143.089(g) ofthe Local Government Code.··The city must
withhold the accident reports you marked in Exhibit D under section 552.101 in conjunction
with section 550.065(b) of the Transportation Code. The city must,withholdthe report you
marked in Exhibit D under section 552.101 of the Government Code in conjunction with
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section 58.007(c) ofthe Family Code. We have noted the information in Exhibit D that must
be withheld pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy. The remaining information in Exhibit D must be released. The city
may withhold the e-mails in Exhibit E under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances....

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities~ please visit our website at http://www.oag.state.tx:us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~.

Jessica Eales
__ _ Assistant Attorney General

OpenRecordsD-ivTslon- - ---- ------------- - -- -- - --- -------- ~-- --- - --------- --- - -- ----
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