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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 23,2010

Ms. Lam-a Garza Jimenez
Nueces County Att011ley
901 Leopard Street, Room 207
Corpus Christi, Texas 78401-3680

0R2010-02676

Dear Ms. Jimenez:

You ask whether celiain inf011l1ation is subject to required public disc1osm-e under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Gove11lment Code. Yom-request was
assigned ID# 370882.

Nueces County (the "county") received a request for the contract, proposals, andinf011l1ation
peliaining to the evaluation criteria for the county hmlate Telephone Service. You state you
will release SOlne of the requested infortl1ation. YOll cla.im some of the-submitted
infonnation is excepted from disc1osm-e under section 552.136 of the Gove11lment Code.
You also explain that release of the submitted infonnation may implicate the proprietary
interests of third paliies. Accordingly, you have notified Digital Solutions/hunate
Telephone, hlC. ("DSI"); PCS; SecUl'Us Technologies, hlC. ("Seclmls"); Synergy Telecom
Service Company, hlC. ("Synergy"); alld VAC of this request for information and of their
right to submit arguments to tlus office as to why the submitted infonnation should not be
released. See Gov't Code§ 552.305(d); Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 pe11llitted govenunental bodyto rely on interested tlurd party
to raise and explain applicability of exception to disc10sme under certain circUlnstances).
We have received comments front DSI. We have considered the submitted argtunents alld
reviewed the submitted infonnation.

An interested third pal"ty is allowed ten business days after the date of its receipt of the
govenunental body's notice to submit its reasons, if any, as to why information relating to
that party should not be released. See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis
decision, we have not received ally cOlTespondence from PCS, Secm-us, Synergy, or VAC.
Thus, these third paliies have not demonstrated that theyhave a protected proprietal"y interest
in any of the submitted infonnation. See id. § 552.110(a)-(b); Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disc1osm-e of cOlllillercial or financial infonnation, paliy
must show by specific factual evidence, not conc1usory or generalized allegations, that
release ofrequested infonnation would cause that party substalltial competitive hann), 552
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at 5 (1990) (party must establishprima facie case that infornlationis trade secret), 542 at 3.
Accordingly, the cOlmty may not withhold any pOliion of the submitted infonnation based
on the proprietaly interests ofPCS, SeclU"us, Synergy, or VAC.

Section 552.110 ofthe Government Code protects the proprietary interests ofprivate parties
with respect to two types ofinfOlmation: (1) "[a] trade secret obtained from a person alld
privileged or confidential by statute or judicial decision" alld (2) "[c]ommercial or finallcial
infonnation for which it is demonstrated based on specific factual evidence that disclosme
would cause substantial competitive hann to the person £i.-om whom the infonnation was
obtained." Gov't Code § 552.110(a)-(b).

The Texas Supreme COUli has adopted the definition ofa "trade secret" from section 757 of
the Restatement of Torts, which holds a "trade secret" to be:

any fornmla, pattern, device or compilation of infonnation which is used in
one's b,!-lsiness, and which gives him an opportunity to obtain an advantage
over competitors who do not lmow or use it. It may be a fonnula for a
chemical compound, a process of manufactming, treating or preserving
inaterials, a pattern for a machine or other device, or a list of customers. It
differs from other secret infornlation in a business ... in that it is not simply
information as to a single or ephemeral event in the conductofthe business
. . .. A trade secret is a process or device for continuous use in the operation
ofthe business. ... [It may] relate to the sale ofgoods or to other operations
in the business, such as a code for deternlining discolmts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofbookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde COlp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958). TIns office will accept a private person's claim for exception
as valid under section 552.11 O(a) if the person establishes a prima facie case for the
exception alld no one submits an argUlnent that rebuts the claim as a matter oflaw.! Open

'The Restatement ofTorts lists the following six factors as indicia ofwhether info1TI1ation constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];
(2) the extent to which it is known by employees and others involved in [the company's]
business;
(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the infonnation to [the company] and [its] competitors;
(5) the amolmt ofeffort or money expended by [the company] in developing the info1TI1ation;
(6) the ease or difficulty with which the information couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that
section 552.11 O(a) is applicable lUlless the party claiming this exception has shown that the
infonnation at issue meets the definition ofa trade secret and has demonstrated the necessary
factors to establish a trade secret claim. See Open Records Decision No. 402 (1983).

Section 552.11 0Cb) excepts fl.-om disclosure "[c]O1mnerci~l or fmancial infonnation for which
it is demonstrated based 01). specific factual evidence that disclosure would cause substantial
competitive hann to the person fl.-om whom the infonnation was obtained." Gov't Code
§ 552.11O(b). This exception to disclosure requires a specific factual or evidentialYshowing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. See Open Records Decision No. 661 at 5-6
(1999).

Upon review ofDS!'s arguments and the infonnation at issue, we find that DSI has made a
prima facie case that p01iions of its customer inf0111lation, which we have mmked, aloe
protected as trade secret infonnation. Thus, the county must withhold the infonnation we
have marked under section 552.110(a). However, we note that DSI has published the
identities ofsome ofits customers on its website, making this infonnation publicly available.
Thus, DSI has failed to demonstrate that the infonnation it has published on its website is a
trade secret. Moreover, we conclude that DSI has failed to establish aprima facie case that
any of the remaining infonnation at issue is a trade secret protected by section 552.11 O(a).
See Open Records Decision Nos. 319 at 3 (1982) (infonnation relating to organization alld
pers01mel, professional references, market studies, qualifications, and pricing aloe not
ordinarily excepted from disclosure under statut01ypredecessor to section 552.110), 402.
Accordingly, none ofthe remaining inf0111lation may be withheld lUlder section 552.11 O(a).

DSI also contends that some ofits inf01111ation is excepted lUlder section 552.110(b). Upon
review, we find that DSI has made only conclusory allegations that the release of the
remaining inf0l111ation it seeks. to withhold would result in substantial dalnage to its
competitive position. Thus, DSI has not demonstrated that substantial competitive injmy
would result from the release of ally of the remaining infonnation at issue. See Open
Records Decision Nos. 661 (for Inf0111lation to be withheld lUlder conUllercial or financial
infonnation prong ofsection 552.110, business must show by specific factual evidence that
substantial competitive injury would result from release of paliiculm information at
issue), 509 at 5 (1988) (because costs, bid specifications, alld circmllstances would change
for future contracts, assertion that release of bid proposal might give competitor lUlfair
adValltage on future contracts is too speculative), 319 at 3 (infonnation relating to
organization alld persOlUlel, professional references, mal°ket studies, qualifications, and
plicing are not ordinarily excepted from disclosure lUlder statutOly predecessor to
section 552.110). Accordingly, none ofthe remaining information maybe withheld under
section 552.110(b).

The comlty asserts the submitted inf0111lation contains insurance. policy nmnbers.
Section 552.136(b) of the Gove111ment Code states that "[n]otwithstanding any other
provision of [the Act], a credit card, debit card, chal°ge card, or access device munber that is
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collected, assembled, or maintained by or for a govenmlental body is confidential." Gov't
Code § 552.136(b). This office has detennined that insurance policy numbers are access
device nlUnbers for purposes of section 552.136. See id. § 552.136(a) (defining "access
device"). Therefore, the COlUlty must withhold the insurance policy nlUnbers it has mal"ked
pursuant to section 552.136 of the Govemment Code.2

We note that Synergy's proposal contains tax retlilll infonnation. Section 552.101 of the
Govennnent Code excepts £i'ompublic disclosure "infonnation considered to be confidential
by law, either constitutional, statutOly, or by judicial decision."3 Gov't Code § 552.101.
Section 552.101 encompasses infomlation made confidential by other statutes, including
section 6103(a) of Title 26 of the United States Code. This office has held that 26
U.S.C. 6103(a) renders tax retlilll infonnation confidential. Attomey General Opinion
H-1274 (1978) (tax retlU11s); Open Records Decision No. 600 (1992) (W-4 fonns), 226
(1979) (W-2 forms). Section 6103(b) defines the tenn "retlill1 infonnation" as a taxpayer's
"identity, the nature, source, or alnount of ... income." See 26 U.S.C, § 61 03(b)(2)(A).
Federal courts have construed the tenn "return infonnation" expansively to include any
infonnation gathered by the hltemal Revenue Service regarding a taxpayer's liability under
title 26 of the United States Code. See Mallas v. KoZak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff'dinpart, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the cOlUltymust
withhold the corporate tax retlill1 infomlation we have marked under section 552.101 ofthe
Govennnent Code in conjlUlction with section 6103(a) oftitle 26 ofthe United States Code.

Finally, wenote that some of the remaining infonnation at issue i~ protected by copyright.
A govennnental body must allow inspection of copyrighted materials lUlless an exception
applies to the infonnation, but a custodian ofpublic records must comply with copyright law
and is not required to fumish copies ofrecords that are copyrighted. See Attomey General
Opinion JM-672 (1987). Thus, if a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the govemmental body. ill
making copies, the member ofthe public aSSlUlles the duty ofcompliance with the copyright
law alld the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

hl summary, the COlUlty must withhold (1) the infonnation we have marked lUlder
section 552.110(a) of the Government Code; (2) the infonnation you have marked lUlder
section 552.136 of the Govennnent Code; alld (3) the infonnation we have marked lUlder
section 552.101 ofthe Govermnent Code in conjunction with section 6103(a) oftitle 26 of

2We note tills office recently issued OpenRecords DecisionNo. 684 (2009), a previous determination
to all govel11mental bodies authorizing them to withhold ten categories of infol1nation, including inslU"ance
policy numbers lUlder section 552.136 ofthe Goverm11ent Code, without the necessity ofrequesting an aitomey
general decision.

3The Office of the Attomey General will raise a mandatOly exception on behalf of a govel11l11ental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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the United States Code. The remaining infonnation must be released, but any infOlmation
subject to copyright may only be released in accordance with federal copyright law.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infol111ation lU1der th~ Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

S~cerely, ,\\

~ J L,1'011
,~I ~

Je ifer Lu tra11
Assistant Attol11ey General
Open Records Division

JL/dls

Ref: ID# 370882

Enc. 'Submitted dOC1U11ents

c: Requestor
(w/o enclosures)

Mr. Corby Kenter
Digital Solutions/hunate Telephone, hlC.
5000 Sixth Avenue, Suite 1
Altoona, PelU1sylvania 16602
(w/o enclosures)

Mr. Joe Garbe
PCS
2620 River Oaks Drive
Arlington, Texas 76006
(w/o enclosures)
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Mr. Charles A. Slaughter, ill
Vice President
Synergy Telecom Service Company, Inc.
12126 E1 Sendero
San Antonio, Texas 78233
(w/o enclosures)

Mr. Keith R. Eismann
National Director of Sales
VAC
14100 San Pedro, Suite 750
San Antonio, Texas 78232
(w/o enclosmes)

Mr. Rick Smith
President
SeCUl1.lS Technologies, Inc.
146751 NOlih Dallas Parkway, Suite 600
Dallas, Texas 75254
(w/o enclosures)






