
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 25,2010

-Mr. James Downes
Assistant County Attorney
HalTis County
2525 Holly Hall, Suite 190
Houston, Texas 77054

0R2010-02857

Dear Mr. Downes:

You ask whether certain infonnation is subject to required public disclosure under the
. Public Infol111ationAct (the "Act"), chapter 552 ofthe Govenmlent Code. Yourreqliest ~as
assigned ID# 371337 (CA File No. 09HSP1657).,

The HalTis County Purchasing Agent (the "agent") received .a request for all proposals
submitted to HalTis County for Job No. 09/213. You state that you have released some of
the requested infornlation. 1 Although you take no position regarding the public availability
of the submitted infonnation, you state the release of this infonnation may implicate the
proprietary interests of Huron Consulting LLC dib/a Wellspring Pminers ("Huron") and
Navigant Consulting ("Navigmlt"). You have provided cOlllinunications from Huron and
Navigant raising arguments against the disclosure oftheir infonnation. We have considered
the submitted arguments and reviewed the submitted infonnation.

Initially, we must address the agent's obligations lmder the Act. Section 552.301 of the
Govennl1ent Code prescribes theprocedures that a govennnental body must follow in asking
this office to decide whether requested infonnation is excepted £i'om public disclosure.
Section 552.301(b) requires that a governmental body ask for a decision £i'om this office mld
state which exceptions apply to the requested infornlation by the tenth business day'after
receiving the request. Gov't Code § 552.301(b). In addition, pursuant to section 552.301(e),
within fifteen business days ofreceiving the request, the govenmlental body must submit to

IThe agent informs us that Adams Hanis, which submitted a bid for the proposal at issue, does not
oppose the release of its proposal. Accordingly, the agent has released the Adams Harris proposal to the
requestor.
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this office (1) written comments stating the reasons why the stated exceptions apply that
would allow the infonnation to be withheld, (2) a copy ofthe written request for information,
(3) a signed statement or sufficient evidence showing the date the govenmlental body
received the written request, and (4) a copy of the specific infonnation requested or
representative samples, labeled to indicate which exceptions apply to which pmis of the
documents. Ie!. § 552.301(e)(1)(A)-(D). We note that the agent received the request at issue
on September3, 2009. Accordingly, the ten-business-day deadline was September 18, 2009,
and the fifteen-business-day deadline was September 25, 2009. However, you did not
request a ruling from this office or provide this office with the inf01111ation required by
section 552.301(e) until December 15,2009. Accordingly, we find that the agent failed to
comply with the requirements of section 552.301 ofthe Govenmlent Code.

Pursuant to section 552.302 of the Government Code, a govenmlental body's failure to
comply with the requirenlents of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the gove111mental body
demonstrates a compelling reason to withhold the inf01111ation fl.-om disclosure. See id.
§ 552.302; City a/Dallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-Amarillo 2007, pet.
granted); Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-Fort WOlih 2005, nopet.);
Hancock v. State Bd. a/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see
also Open Re90rds Decision No. 630 (1994). A compelling reason exists when third-paliy
interests are at stake or when infonnation is confidential by law. Open Records Decision
No. 150(1977). Because third-paliy interests are at stake, we will address whether the
submitted infqnnation must be withheld to protect the interests of the third parties.

Navigant asselis that the entirety of its infonnation consists of trade secrets excepted from
disclosureundersection552.110(a) ofthe Govei1.unent Code, and Huron asserts that portions
ofits infonnation are excepted from disclosure lmder sections 552.110(a) and 552.110(b) of
the Govenunent Code. Section 552.110 protects: (1) trade secrets, and (2) commercial or
financial infonnation, the disclosure ofwhich would cause substalltial competitive hann to
the person from whom the inf01111ation was obtained. Gov't Code § 552.110(a), (b).
Section 552.110(a) protects the proprietary interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See ie!. § 552.110(a). A "trade secret"

may consist of any fonnula, patte111, device or compilation of inf01111ation
which is used in one's business, and which gives [one] an opportunity to
obtain.an advantage over competitors who do not lmow or use it. It may be
a f01111:ula for a chemical compound, a process ofmanUfacturing, treating or
preserving materials, a pattem for a machine or other device, or a list of
customers. It differs fl.-om other secret inf01111ation in a business ... in that
it is not simply infonnation as to single or ephemeral events in the conduct
ofthe business, as, for eXalnple the amount or other tenns of a secret bid for
a contract or the salary of celiain employees. . .. A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as, for eXalnple, a machine or fonnula for
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the production of an miicle. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discolmts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
custOl;l1ers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763,776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in dete1111ining whether infonnation qualifies as a trade
secret:

(1) the extent to which the info1111ation is known outside of [the company's]
business;

(2) the extent to which it is lmown by employees and others involved in [the
compC\-ny's] business;

(3) th~ extent ofmeasures taken by [the company] to guard the secrecyofthe
infomiation;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount ofeffOli or money expended by [the company] in developing
the infonnation; and

(6) tl}e ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that info1111ation subj ect to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no m"gument is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we cmU10t conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
definition of a trade secret mld the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]onunercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive ha1111 to the person from whom the info1111ation was obtained[.]" Gov't Code
§552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release ofthe infonnation at issue. Id. § 552.11 O(b) (pmiy must establishprima
facie case that infonnation is trade secret).



Mr. James Downes - Page 4

Having consIdered Navigant's and Huron's asseliions under section 552.11 O(a), we
detennine that neither company has demonstrated that any portion of its submitted
infol111ation meets the definition ofa trade secret, nor have they demonstrated the necessary
factors to establish a trade secret claim for this infonnation. We note that pricing
infol111ation pertaining to a particular contract is generally not a trade secret because it is
"simply infol111ation as to single or ephemeral events in the conduct ofbusiness," rather than
"a process or device for continuous use in the operation ofthe business." See RESTATEMENT

OF TORTS § 757 cmt. b (1939); Hyde Corp. v. Huffines, 314 S.W.2d at 776; Open Records
DecIsion Nos. 319 at 3 (1982), 306 at 3 (1982). Accordingly, the agent may not withhold
any ofthe submitted information on the basis ofsection 552.11 O(a) ofthe Government Code.

Upon review of Huron's arguments under section 552.110(b), we find that Huron has
established that the release of its customer list would cause the company substantial
competitive injury. Therefore, the agent must withhold this infol111ation, which we have
marked, unde~' section 552.110(b) of the Govel11ment Code. However, we find that Huron
has made only conclusory allegations that the release of any of its remaining infol111ation
would result in substantial damage to the company's competitive position. See Open
Records Decision Nos. 661 (for infol111ation to be withheld under commercial or financial
infonnation prong ofsection 552.110, business must show by specific factual evidencethat
substantial competitive injury would result from release of paIiicular infonnation at
issue), 509 at 5 (1988) (because costs, bid specifications, and circmnstances would change
for future contracts, asseliion that release of bid proposal might give competitor unfair
advantage on future contracts is too speculative). Furthel1110re, we note that the contract at
issue was awarded to Huron. This office considers the prices charged in govermnent contract
awards to be a matter of strong public interest; thus, the pricing infonnation of a wilming
bidder is generally not excepted lmder section 552.11O(b). See Open Records Decision
No. 514 (1988) (public has interest in knowing prices charged by govenmlent contractors);
see generally Freedom of Infonnation Act Guide & Privacy Act Overview, 219 (2000)
(federal cases applying analogous Freedom ofInfonnation Act reasoning that disclosure of
prices charge4 govenmlent is a cost ofdoing business with govenmlent). Accordingly, none
of Huron' s remaining infol111ation may be withheld under section 552.11 O(b).

We note that a portion of the submitted infol111ation is subject to section 552.136 of the
Govenmlent Code.2 Section 552.136 states that "[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govenmlental body is confidentiaL" Gov't Code

2The Office of the Attomey General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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§ 552.136. Accordingly, we find that the agent must withhold the insurance policy numbers
we have marked under section 552.136 of the Gove111ment Code.3

We also note that some ofthe remaininginf01111ation is protected by copyright. A custodian
of public records must comply with the copyright law and is not required to fU111ish copies
of records that are copyrighted. See Att0111ey General Opinion JM-672 (1987). A
govenllnental bodymust allow inspection ofmaterials that are subj ect to copyright protection
unless an exception applies to the inf01111ation. See iel. If a member ofthe public wishes to
make copies ofcopyrighted materials, the person must do so unassisted by the goven1l11ental
body. In making copies, the member ofthe public assumes the duty of compliance with the
copyright law; and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, the agent must withhold the infol1nation we have marked under
section 552.11 O(b) ofthe GoVe111l11ent Code. The agent must also withhold the insurance
policy numbers we have marked under section 552.136 of the GoVe111l11ent Code. The
remaining inf01111ation must be released, but any inf01111ationsubject to copyright may only
be released in accordance with federal copyright law.

This letter ruling is limited to the particular infol1nation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete1111ination regarding any other inf01111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenllnental;bodyand ofthe requestor. For more infol1nation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att0111ey General's Open Govel1llnent Hotline, toll free,
at (877) 673~6839. Questions conce111ing the allowable charges for providing public
infol1nation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Jonathan Miles
Assistant Att0111ey General
Open Records Division

JM/cc

3We not~ tllis office recently issued Open Records DecisionNo. 684 (2009), a previous detemrination
to all govemmental bodies authorizing them to withhold ten categories of infomlation, including insmance
policy numbers under section 552.136 ofthe Govenmlent Code, without the necessity ofrequesting an attomey
general decision.
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Ref: ID# 371337

Ene. Submitted documents

c: Requestor
(w/o enclosures)


