
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

FebrualY 26,2010

Mr. W. Montgomery Meitler
Assistant COlmsel
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701-1494

0R2010-02898

Dear Mr. Meitler:

You ask whether certain infonnation is subject to required public disclosure under the
P~lblie mfonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. YOlty request was
assigned ID# 371361 (TEA PIR#s 12300 alld 12324). .

The Texas Education Agency (the "agency") received two requests for the proposals
submitted in response to RFP No. 701-10-0014. The first requestor also seeks reviewer
feedback and scores related to these proposals. You state you have released some of the
responsive infonnation. Although you take 110 position on the public availability of the
submitted infonnation, you indicate that it may contain proprietary inf011l1ation. You state
that you have notified Call1egie Leal1ung, me. ("Ca11legie"), Reasoning Mind, me.
("Reasoning"), CompassLeanung, me. ("Compass"), alld Education 2020 ofthe request and
oftheir opportunity to submit comments to tIus office as to why the submitted infonnation
should not be released to the requestor. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (detennilung that statutOlypredecessor to section 552.305
pe11l1its govenllnental body to rely on intetested tIurd party to raise and explain the
applicability of exception to disclose under Act in certain circumstances). Representatives
of Compass alld Education 2020 have submitted comments to our office. We have
considered the argmnents and reviewed the submitted infonnation.
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We note that an interested third party is allowed ten business days after the date ofits receipt
ofthe govel11mental body's notice under section 552.305(d) to submit its reasons, if any, as
to why requested infonnation relating to that party should be withheld from disclosme. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, Camegie and Reasoning have
not submitted comments to this office explaining why any portion of their submitted
infonnation shouldnot be released to the requestors. Thus, we have no basis to conclude that
the release of any portion of the submitted infonnation relating to Camegie and Reasoning
would implicate their proprietary interests. See id. § 552.110; Open Records Decision
Nos. 552 at 5 (1990) (paliy must establish prima facie case that infonnation is trade
secret), 661 at 5-6 (1999) (stating that business enterprise that claims exception for
cOlmnercial or financial inf0l11lation lUlder section 552.11O(b) must show by specific factual
evidence thatrelease ofrequested infonnation would cause that party substantial competitive
hann). Accordingly, we conclude that the agency may not withhold any pOliion of
Camegie's or Reasoning's submitted infomlation on the basis of any proprietary interests
that they may have in the infonnation.

Next, Compass and Education 2020 raise section 552.110 ofthe Govel11ment Code for their
submitted information. Section 552.110 protects the proplietaly interests ofprivate paliies
by excepting from disclosme two types ofinfonnation: (a) trade secrets; and (b) commercial
or finallCial information, the release ofwhich would cause substalltial competitive hann to
the person from whom the infol111ation was obtained. Gov't Code § 552. 110(a), (b).
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute orjudicial decision. Id. § 552.110(a). The Texas Supreme COluihas
adopted the definition of trade secret from section 757 of the Restatement ofTorts. Hyde
Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also ORD 552 at 2. Section 757
provides that a trade secret is:

any formula, pattem, device or compilation of infonnation which is used in
one's business, and which gives him an oppOlimnty to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compolUld, a process of manufactming, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the business
... A trade secret is a process or device for continuous use in the operation
of the business ... [It may] relate to the sale of goods or to other operations
in the business, such as a code for detennilnng discolUlts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofboold<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
detennining whether paliicular infonnation constitutes a trade secret, tIns office considers
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the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors.! RESTATEMENT OF TORTS § 757 cmt. b (1939). TIns office must accept a
claim that infonnation subject to the Act is excepted as a trade secret if a prima facie case
for the exception is made and no argmnent is submitted that rebuts the claim as a matter of
law. See ORD 552 at 5. However, we CalIDOt conclude that section 552.110(a) is applicable
unless it has been shown that the infonnation meets the definition of a trade secret alld the
necessalY factors have been demonstrated to establish a trade secret claim. Open Records
Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]ommercial or finallcial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substalltial
competitive hann to the person from whom the infol11lation was obtained[.]" Gov't Code
§ 552.11 O(b). TIns exception to disclosure requires a specific factual or evidentimy showing,
not conclusory or generalized allegations, that substalltial competitive injury would likely
result from release ofthe infonnation at issue. Id.; see also Open Records Decision No. 661
at 5 (1999).

We conclude Compass has demonstrated that some of its infol11lation, including clients,
pricing, alld licensing agreement constitute a trade secret for purposes ofsection 552.11 O(a).
Accordingly, the agency must withhold the infonnation we have marked lUlder
section 552. 110(a). However, Compass and Education 2020 have failed to establish that
Compass's remaining information and Education 2020's submitted information meet the
defilntion ofa trade secret, nor have these compallies demonstrated the necessary factors to
establish a trade secret claim for their remairung infmmation. Thus, the agency may not
withhold any portion of the remaining infol11lation under 552.110(a) of the Govel11ment
Code.

Compass and Education 2020 have also raised section 552.110(b) as all exception to
disclosure. Upon review, we find Education 2020 has established that release ofsome ofits
infol11lation would cause the COmpallY substantial competitive hann. Accordingly, the
agency must withhold the information we have marked, including project structure, client
lists, courseWal'e descriptions, and research methods, under section 552.11 O(b). However,
Education 2020 publishes the identities of some of its clients on its website. Thus,
Education 2020 has failed to demonstrate release of this infonnation would cause it

IThe following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the
extent to which it is lmown by employees and others involved in the company's business; (3) the extent of
measures taken by the company to guard the secrecy ofthe inf01TI1ation; (4) the value ofthe information to the
company and its competitors; (5) the amOlU1t of effort or money expended by the company in developing the
infOln1ation; (6) the ease or difficulty with which the information could be properly acquired or duplicated by
others. RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2
(1982), 306 at 2 (1982), 255 at 2 (1980).
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substantial competitive han11. In addition, we find Compass and Education 2020 have failed
to provide specific factual evidence demonstrating that release of any of the remaining
information would result in substantial competitive harm to the companies. See Open
Records Decision Nos. 661 (for infonnation to be withheld lmder commercial or financial
infonnation prong ofsection 552.110, business must show by specific factual evidence that
substantial competitive injury would result from release of paIiicular infonnation at
issue), 509 at 5 (1988) (because costs, bid specifications, aI1d circumstances would ChaI1ge
for future contracts, assertion that release of bid proposal might give competitor lmfair
adVaI1tage on futme contracts is too speculative), 319 at 3 (infonnation relating to
orgaInzation aI1d personnel, professional references, maI"ket studies, qualifications, and
pricing are not ordinariJy excepted from disclosure under statutory predecessor to
section 552.110). Accordingly, the agency may not withhold any of the remailling
infonnation pursuant to section 552.11O(b) of the Govenm1ent Code.

We note that some of the submitted information is protected by copyright. A custodian of
public records must comply with the copyright law aI1d is not required to funnsh copies of
records that are copyrighted. Attorney General Opilnon JM-672 (1987). A govennnental
body must allow inspection of copylighted materials lmless an exception applies to the
infonnation. Id. Ifa member ofthe public wishes to make copies ofcopyrighted materials,
the person must do so lmassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement SlUt. See Open Records Decision No. 550 (1990).

In summary, the agency must withhold the infonnation we have marked lmder
section 552.110. The remaining infonnationmust be released, but any information protected
by copyright must be released in aCCOrdaI1Ce with copyright law.2

I TIns letter lUling is limited to the particulaI' infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns lUling must not be relied upon as a previous
detennination regarding aI1Y other infonnation or any other circumstances.

This lUling triggers importaI1t deadlines regarding the rights aI1d responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights aI1d
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govenm1ent Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public

2We note the remaining information contains social security numbers. Section 552. 147(b) of the
Government Code authorizes a govemmenta1 body to redact a living person's social security l1lunber from
public release without the necessity of requesting a decision fl.-om tins office under the Act. Gov't Code
§ 552.147.
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------~inf(JITrratton_urrdert1:re~kct~mu~st~b~e-directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Z--£w~
Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/dls

Ref: ID# 371361

Enc. Submitted doclUuents

c:' Requestor
(w/o enclosures)

Ms. Julie FlY .
Communications Director
Reasoning Mind, hlC.
Suite 241

, 410 Pierce Street
Houston, Texas 77002
(w/o enclosures)

Mr. Shawn Shillington
Baker Botts, L.L.P.
For CompassLeaming, hlC.
1500 San Jacinto Center
98 San Jacinto Boulevard
Austin, Texas 78701-4078
(w/o enclosures)

Ms. MalY W. MlUTin
V.P. - Government & Public Relations
Carnegie Learning, mc.
437 Grant Street, 20th Floor
Pittsburgh, PelU1sylvania 15219
(w/o enclosures)

Mr. J. Scott Sheehall
Greenberg Traurig, L.L.P.
For Education 2020
Suite 1700
1000 Louisialla Street
Houston, Texas 77002
(w/o enclosures)


