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Mr. Scott A. Kelly
Deputy General Counsel
The Texas A&M University System

. A&M System Building, Suite 2079
200 Technology Way
College Station, Texas 77845-3424

0R2010-02982

Dear Mr. Kelly:

~ You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 371496 (ORR# 09-606).

The Texas A&M University (the "university") received a request for six categories of
information relating to the termination of a specified employee. You state you will release
a portion of the requested information. You claim the submitted information is excepted
from disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information.!

You state the university is redacting some information pursuant to the Family Educational
Rights and Privacy Act ("FERPA"), section 1232g oftitle 20 ofthe United States Code. We
note the United States Department of Education Family Policy Compliance Office has
informed this office FERPA does not permit state and local educational authorities to
disclose to this office, without parental or an adult student's consent, unredacted, personally
identifiable information contained in education records for the purpose of our review in the

!We assume the "representative sample" ofrecords submittedto this office is truly representative of
the requested records as awhole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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open records ruling process under the Act.2 Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the Act must not submit education records to this office in unredacted form, that is, in a form
in which "personally identifiable information" is disclosed. See 34 C.F.R. §99.3 (defining
"personally identifiable information"). You have submitted unredacted education records for
our review. Because our office is prohibited from reviewing these education records to
determine whether appropriate redactions under FERPA should be made, we will not address
the applicability of FERPA to any of the submitted records. Such determinations under
FERPA must be made by the educational authority in possession of the education records.3

However, we will consider your argument against disclosure of the submitted information.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt
ofthe request for information and (2) the information at issue is related to that litigation. See
Univ. a/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984,
writ refd n.r.e.). Both elements of the test must be met in order for information to be

2A copy of this letter may be found on the Office of the Attorney General's website at
http://www.oag;state.tx.us/open/20060725usdoe.pdf.

3In the future, ifthe university does obtain parental or an adult student's consent to submitunredacted
education records and the university seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we will rule accordingly.
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excepted from disclosure under section 552.103. See Open Records Decision No. 551 at 4
(1990).

Whether litigation is reasonably anticipated must be determined on a case-by-case basis. See
Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is reasonably
anticipated, the governmental body must furnish concrete evidence that litigation involving
a specific matter is realistically contemplated and is more than mere conjecture.
Id. Concrete evidence to support a claim that litigation is reasonably anticipated may
include, for example, the governmental body's receipt ofa letter containing a specific threat
to sue the governmental body from an attorney for a potential opposing party. See Open
Records Decision Nos. 555 (1990), 518 at 5 (1989) (litigation must be "realistically
contemplated"). On the other hand, this office has determined if an individual publicly
threatens to bring suit against a governmental body, but does not actually take obj ective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982). Further, the fact a potential opposing party has hired an attorney who makes
a request for information does not establish litigation is reasonably anticipated. See Open
Records Decision No. 361 (1983).

You state prior to the date the university received the request for information, the former
employee submitted a formal complaint to the university regarding the termination of his
employment. You also state the former employee directed the university to refer any
questions concerning the complaint to his attorney. You also state the day after the request
was received, the university received a letter from an attorney stating his client is prepared
to pursue all legal remedies. However, you have not provided this office with evidence any
objective steps toward litigation had been taken on the date the university received the
request for information. See Gov't Code § 552.301(e); Open Records Decision No. 331
(1982). Upon review, therefore, we find you have not established litigation was reasonably
anticipated on the date the university received the request for information. Therefore, the
university may not withhold the submitted information under section 552.103 of the
Government Code. As you raise no further arguments against disclosure, the submitted
information must be released.4

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationTegarding any other information or any other circumstances.

4We note the requestor has a special right of access to some of the infonnation being released in this
instance. See Gov't Code § 552.023(b) (governmental body may not deny access to person to whom
information relates or person's agent on ground that infonnation is considered confidential by privacy
principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals
request information concerning themselves). Because such information may be confidential with respect to the
general public, ifthe university receives another request for this infonnation from an individual other than this
requestor, it should again seek a ruling from this office. See Gov't Code §§ 552.301, .302.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Cl~YlJl~~
Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/jb

Ref: ID# 371496

Enc. Submitted documents

c: Requestor
(w/o enclosures)


