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March 1, 2010

Mr. Charles Weir
Assistant City Attomey
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283

0R2010-03005

Dear Mr. Weir:

You ask whether certain infonnation is subject to required public disclosure lUlder the
Public Infonnation Act (the "Act"), chapt~r 552 ofthe GovenIDlent Code. Your request was
assigned ID# 376181 (COSA file #2010-4966).

The City ofSan Antonio (the "city") received a request for offense report # 90935721. You
claim that the submitted information is excepted fi'om disclosure lUlder section 552.108 of
the Govenunent Code. We have considered the exception you claim. and reviewed the
submitted infonnation.

We note, and you acknowledge, that the city failed to meet the fifteen-business-day deadline
prescribed by section 552.301(e) of the Govemment Code. See Gov't Code § 552.301(e).
Pursuant to section 552.302 of the Govemnlent Code, a govenunental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the infonnation is public. Infomlation that is presumed public must be released lUlless
a govenunental body demonstrates a compelling reason to withhold the information to
overcome this presumption. See id. § 552.302; City of Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-FOli WOlih 2005, no pet.); Hancockv. State Ed. o/Ins., 797
S.W.2d 379,381 (Tex. App.-Austin1990, no writ); see Open Records Decision No. 630
(1994). The presumption that infomlation is public under section 552.302 can generally be
overcome bydemonstrating that the infonnation is confidential bylaw or third-partyinterests
are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982).
Section 552.108 is a discretionaJ.y exception to disclosure that protects a governmental
body's interests and may be waived. See Gov't Code § 552.007; Open Records Decision
Nos. 663 at 5 (1999) (mltimely request for decision resulted in waiver of discretionaJ.·y
exceptions), 177 (1977) (statutory predecessor to section 552.108 slJ,bject to waiver).
However, the need of a govenunental body to withhold infonnation under section 552.108
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of the Govemment Code can provide a compelling reason under section 552.302. Open
Records DecisionNo.586 at 2-3 (1991) (claim ofanother governmental bodylmder statutOly
predecessor to section 552.108 can provide compelling reason for non~disclosme). Because
you inform us that the Bexar County District Attorney's Office (the "district attol11ey")
objects to the release of the requested infonnation, we will consider yom claim regarding
section 552.108 of the Government Code.

Section 552.1 08(a) ofthe Govennnent Code excepts fl.-om disclosme "[i]nfonnation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if: (1) release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime." Gov't Code § 552.108(a)(1). Generally, a
govennnental body claiming section 552.108 must reasonably explain how and why the
release of the requested infonnation would interfere with law enforcement. See id.
§ 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state, and
provide a letter from the district attorney asseliing, that the submitted infonnation relates to
a pending criminal prosecution. Based on this representation and om- review, we detennine
that release of the infOlmation at issue would interfere with the detection, investigation, or
prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ rej'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are presentin active
cases). Therefore, the city may withhold the submitted infOlmation under
section 552.108(a)(1) of the Govennnent Code.

This letter ruling is lim.ited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIllS ruling must not be relied upon as a previous
deteImination regal"ding ally other information or any other circumstances.

This ruling triggers important deadlines regarding the rights alld responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll fi"ee,
at (877) 673-6839. Questions concenllng the allowable chal"ges for providing public
infonnation under the Act must be directed to the Cost Rules Admilllstrator ofthe Office of
the Attorney General, toll fi-ee, at (888) 672-6787.

Sincerely,

~J}~
Cindy Nettles
Assistant Attorney General
Open Records Division
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Ref: ID# 376181

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)


