
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 3,2010

Ms. Sara Hoghmd
Contract Administrator
Office of the Pmchasing -Agent
Collin County
2300 Bloomdale Road, Suite 3160
McKilUley, Texas 75071

0R2010-03138

.Dear Ms. Hoghmd:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Yourrequest was
assigned ID# 371732.

Collin COlmty (the "county") received a request for proposals received in response to bid
number 11196-09. Although you take no position on the public availability ofthe submitted
infonnation, you indicate that it may contain proprietalyinfonnation. You state, and provide
docUmentation showing, that you have notified Lawson Software ("Lawson"); Ciber, Inc.
("Ciber"), Tyler Technologies ("Tyler"), Idea hltegration ("Idea"), Leverage Consulting,
L.L.c. ("Leverage"), AST Corporation ("AST"), TectlU"a, and Gillani, hlC. ("Gillaln") ofthe
request and of their oppommity to submit comments to tIns office as to why the submitted
infonnation should not be released to the requestor. See Gov't Code § 552.305(d); see also
Open Records Decision No. 542(1990) (detennining that statutory predecessor to
section 552.305 pel111its govenTInental body to rely on interested third paliy to raise and
explain the applicability of exception to disclose under Act in certain circumstances). You
state that Leverage does not object to the release of its infOlmation. You further state that
you will release tIns infonnation to the requestor. Representatives ofCiber, Tyler, Idea, alld
TectlU"a have submitted comments to om office. We have considered the submitted
al"guments alld reviewed the submitted infonnation.
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Initially, we note that an interested third party is allowed ten business days from the date of
its receipt ofthe govenunental body's notice lUlder section 552.305 ofthe Govenunent Code
tosiiliiriit its· teasons~ifany;-asto·why infonnation-relating to that party· should not be
released. See Gov't Code § 552.305(d)(2)(B). As of the date of this decision, we have not
received comments from Lawson, AST, or Gillani. Therefore, because these third parties
have not demonstrated that any of their infonnation at issue is proprietaly for the purposes
ofthe Act, the COlUlty may not withhold any ofthe submitted infomlation on the basis ofany
proprietary interest that any of these parties may have in the infomlation. See id.
§ 552.110(a)-(b); Open Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999).

Ttmung to the argunlents that we received fi-om the tlurd paliies, we begin with Idea's claim
lUlder section 552.101 of the Govemment Code. TIns section excepts from disclosure
"information considered to be confidential by law, either constitutional, statutOly, or by
judicial decision." Gov't Code § 552.101. Section 552.101 protects infol11lation that is
considered to be confidentiallUlder other constitutional, statutolY, or decisional law. See
Open Records Decision Nos. 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987)
(statutory confidentiality), 611 at 1 (1992) (common-law privacy). However, Idea has not
directed our attention to any law under which ally of its information- is considered to be
confidential for the purposes ofsection 552.101. We therefore conclude that the COlUlty may
not withhold any of the submitted infOlmation lUlder section 552.101 of the Govemment
Code.

Tyler claims section 552.104 of the Govenunent Code, which excepts from disclosure
"infonnation that, ifreleased, would give advantage to a competitor or bidder." Gov't Code
§ 552.104(a). This exception protects the competitive interests ofgovenunental bodies, not
the proprietary interests of private tlurd paliies. See Open Records DecisiOil Nb.592 at 8
(1991) (discussing statutOly predecessor). Thus, because the COlUlty does not claim
section 552.104 of the Govenunent Code, none of the submitted infOlmation may be
withheld lUlder that exception.

Ciber, Tyler, Idea, and Tectura claim section 552.110 of the Govenunent Code. This
exception protects the proprietaly interests of tlurd parties with respect to two types of
infOlmation: "[aJ trade secret obtained from a person and privileged or confidential by
statute or judicial decision" alld "commercial or financial infonnation for wluch it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person fi'om whom the information was obtained." Gov't Code
§ 552.110(a)-(b).

The Supreme Court ofTexas has adopted the definition ofa "trade secret" from section 757
of the Restatement of TOlis, which holds a "trade secret" to be

any fonnula, pattem, device or compilation of infonnation which is used in
one's business, and which gives him an opportunity to obtain an advantage
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over competitors who do not lmow or use it. It may be a fonnula for a
chemical compolmd, a process of manufacturing, treating or preserving

.materials,-apattel11-foramachine or other device, -ora-listof customers. It
differs from other secret info1111ation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct ofthe business,
as, for example, the amolmt or other tenns ofa secret bid for a contract or the
salary of certain employees . ... A trade secret is a process or device for
continuous use in the operation ofthe business .... [It may] relate to the sale
ofgoods or to othei~ operations in the business, such as a code fordete1111ining
discolmts, rebates or other concessions in a price list or catalogue, or a list of
specialized customers, or a method of boold<:eeping or other office
management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see Hyde Corp. v.
Huffines, 314 S.W.2d 763, 776 (Tex. 1958). This office willaccept a private person's claim
for exception as valid lmder section 552.110(a) if the person establishes a pri71wjacie case
for the exception, and no one submits an argument that rebuts the claim as a matter of law. 1

See ORD 552 at 5. We cannot conclude, however, that section 552.110(a) is applicable
lmless it has been shown that the info1111ation meets the definition of a trade secret al1dthe
necessmy factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983).

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injmy would likely result from release
ofthe infonnation at issue. See ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release of infonnation would cause it sUbstantial competitive harm),

Ciber, Tyler, and Tectura Claim sections 552.11 O(a) and section 552.11O(b) for pricing and
other parts of their proposals. Idea also raises section 552.110 but has submitted no

lThe Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which theinfonnation is lmown outside of [the company];
(2) the extent to which it is known by employees and other involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the infOlTIlation;
(4) the value of the infonnation to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the information; .
(6) the ease or difficulty withwhich the information couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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arguments in support of its assertion of this exception.2 With specific regard to the parties'
claims for their prices, we note that pricing infonnation pertaining to a particular contract is
generally not-a-tradesecret under section 551. 110(a)because itis "simply information as to
single or ephemeral events in the conduct ofthe business," rather than "a process or device
for continuous use in the operation of the business." See RESTATEMENT OF TORTS § 757
cmt. b (1939); Hyde Corp. v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319
at 3 (1982), 306 at 3 (1982).

Having considered the parties' arguments and reviewed the infonnation at issue, we have
marked portions ofCiber's and Tectma's proposals, including methodology and customer
infonnation, as trade secret infonnationlmder section 552.110(a). However, Ciber, Tyler,
and Tectma have failed to demonstrate that any portion of their remaining infonnation
constitutes a trade secret. Thus, the remaining inf01111ation may not be withheld under
section 552.110(a) of the Govermnent Code. We have also markedpricing, staffing, and
project timeline infonnation relating to Ciber, Tyler, and Tectura that the county must
withhold lmder section 552.11 O(b). We note, however, Ciber publishes the identities of
some of its clients on its website. h1light of Ciber's own publication of such infonnation,

-we cannot conclude the identities of these published clients qualify as trade secrets. We
conclude that none of the parties has made the specific factual or evidentiary showing
required by section 552.11O(b) that release ofany ofthe remaining infOlmation would cause
substantial competitive harm. See Open Records Decision Nos. 661 (for inf01111ation to be
withheld lmder commercial or financial infonnationprong ofsection 552.110, business must
show by specific factual evidence that substantial competitive injmy would result from
release ofpaliicular infonnation at issue), 319 at 3 (inf01111ation relating to orgal1ization al1d
persOlmel, professional references, mal-Icet studies, qualifications, al1d pricing aloe not
ordinarilyexcepted from disclosme lmder statiltorypl'edecessor to section 552.11 0), 175 at 4
(1977) (resmnes cannot be said to fall within any exception to the Act). We therefore
conclude that the county may not withhold any of the remaining infOlmation m1der
section 552. 110(b). See Gov't Code § 552.1l0(a)-(b); see also Open Records Decision
Nos. 509 at 5 (1988) (because costs, bid sp~cifications,and circmnstances would change for
futme contracts, asseliion that release ofbidproposal might give competitoflmfair adval1tage
on futme contracts was entirely too speculative), 319 at 3 (1982) (statutory predecessor to
Gov't Code § 552.110 generally not applicable to information relating to orgaluzation al1d
persOlmel, market studies, professional references, qualifications and experience, al1d
pricing).

Idea also raises section 552.113 ofthe Govenllnent Code, wluch protects celiain geological,
geophysical, and other infonnation regarding the exploration or development of natural
resomces. See Gov'tCode § 552.113;seegenerally Open Records DecisionNo. 627 (1994).

2Section552.301 ofthe Govenllnent Code provides that aparty claim.i.ng exceptions to disclosure must
submit to the attorney general "written COlllinents stating the reasons why [its] stated exceptions apply that
would allow the infornlation to be withheld[.]" Gov't Code § 552.30l(e)(1)(A).
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Because Idea has not demonstrated that this exception is applicable to any ofits infonnation,
the county may not withhold any infonnation lUlder section 552.113 of the Goven1l1lent
Code;- -- -- --

Idea also raises section 552.131 of the Govenunent Code, which provides in part:

(a) Infol1nation is excepted £i'om [required public disclosme] if the
inf01111ation relates to economic development negotiations ilivolving a
govel1unentalbody and a business prospect that the govel1unental body seeks
to have locate, stay, or expand in or near the territory of the govel1unenta1
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) cOlmnercial or financial infol1nation for which it is demonstrated
based on specific factual evidence that disclosme would cause
substantial competitive harm to the person from whom the
infonnation was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the govenunental body or by another person is excepted from
[required public disclosme].

Gov't Code § 552.131(a)-(b). Section 552.131(a) excepts from disclosme only "trade
secret[s] of [a] busil1ess ptospect" and "commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosme would cause substantial
competitive harm to the person £i'om whom the information was obtained." Id. Thus, the
protection provided by -section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Government Code. See id. § 552.11 O(a)-(b); ORD 552, 661.
Therefore, because we have already disposed ofIdea's claims under section 552.110, the
county may not withhold any of the remaining infol1nation under section 552.131(a) ofthe
Govemment Code.

Section 552.131(b) protects infol1nation relating to a financial or other incentive that isbeing
offered to a business prospect by a govemmenta1 body or another person. See Gov't Code
§ 552.131(b). TIns aspect of section 552.131 protects the interests ofgovel1unental bodies,
not those oftlnrd parties. Therefore, because the county does not claim this exception, none
ofthe remaimng infonnation may be withheld lUlder section 552.131(b) ofthe Government
Code.
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We note that section 552.136 ofthe Government Code is applicable to some ofthe remaining
infonnation.3 Section 552.136(b) provides that "[n]otwithstanding any other provision of
[the-Act],-a-credit card, debit card, chargecard-,- or access device- number that is-collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b);
see id. § 552.136(a) (defining "access device"). This office has detennined that insurance
policy numbers are access device numbers for purposes of section 552.136. See id.
§ 552.136 (a) (defining "access device"). The C01U1ty must withhold the insurance policy
numbers within the submitted infonnation, as well as the bank accOlU1t ffild routing l1lunbers
we have marked, lU1der section 552.136 of the Government Code.4

We also note that some of the submitted infonnation appeffi'S to be protected by copyright.
A govenllnental bodymust allow inspection ofcopyrighted information lU1less an exception
to disclosure applies to the information. See Attorney General Opinion JM-672 (1987). An
officer for public infonnation also must comply with copyright law, however, and is not
required to furnish copies of copyrighted infonnation. Id. A member of the public who
wishes to make copies ofcopyrighted infOlmationmust do so unassistedbythe govenllnenta1
body. ill making copies, the member ofthe public asslUnes the duty ofcompliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 at 8-9 (1990).

ill slUnmary, the C01U1ty must withhold the infonnation we have mffi'ked under
section 552.110 of the Government Code. The county must also withhold the insurance
policy numbers within the submitted infornlation ffild the banI\: accolUlt ffild routing numbers
we have marked under section 552.136 ofthe Govermnent Code. The remaining infonnation
must be released; however, ffily copyrighted infonnation may only be released in accordance
with copyright law.

This letter lUling is limited to the particular infOlmation at issue in this request ffild limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmination regarding ffily other infonnation or ffily other circlUnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govenllnent Hotline, toll free,

3Unlike other exceptions to disclosure lmder the Act, tIus office will raise section 552.136 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code
§§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatOlY exceptions).

4We note tIus office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of infol1nation, including bank aCCOlUlt
numbers, bank routing numbers and insurance policy nWllbers lUlder section 552.136 ofthe Govermnent Code,
without the necessity of requesting an attorney general decision.
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at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the-AttomeyGeneral, toll free, at (888}672-6787.-

Sincerely,

-z-- rLw~!
Tamara Wilcox
Assistant Attomey General
Open Records Division

TW/dls

Ref: ID# 371732

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Bart Green
Account Executive
Lawson Software
380 S1. Peter Street
StPaul, MilU1esota 55102
(w/o enclosures)

Ms. Lila Seal
Senior COlmsel
CIDER, hlC.

Suite 1400
6363 South Fiddler's Green Circle
Greenwood Village, Colorado 80111
(w/o enclosures)

Mr. Wade Riley, Esq.
Contracts Specialist
Tyler Technologies
370 U.S. Route One
Fahnouth, Maine 04105
(w/o enclosures)
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Mr. Brad S. Macdonald
Associate General·Counsel
MPS Group__
I hldependent Drive
Jacksonville, Florida 32202
(w/o enclosures)

Mr. Marty Small
AST Corporation
1755 Park Street, Suite 100
Naperville, Illinois 60563
(w/o encloslues)

Mr. Syed M. K.amal
Gillani, Inc.
Suite 102
833 East Arapaho Road
Richardson, Texas 75081
(w/o enclosures)

Ms. Tiffany A. Sikes
CEO
Leverage Consulting, L.L.C.
3008 43rd Street NW
Washington DC 20016
(w/o enclosures)

Mr. David W. Herbst
Manatt, Phelps & Phillips, L.L.P.
Attomeys for Tectura Corporation
1001 Page Mill Road, Building 2
Palo Alto, Califomia 94304-1006
(w/o enclosures)


