
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 3,2010

Ms. AJ.ldrea M. Gardner
City Manager
City of Copperas Cove
P.O. Drawer 1449
Copperas Cove, Texas 76522

0R2010-03139

Dear Ms. Gardner:

You ask whether certain infonuation is subject to required public disclosme under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Yom request was
assigned ID# 371834.

The Copperas Cove Police DepaIiment (the "department") received a request for an incident
report related to a specified citation aIld incident reports related to a specified incident. We
lmderstand the depaIiment does not have infonnation related to the specified citation. 1 You
claim that the submitted infonnation is excepted from disclosme under sections 552.108
aIld 552.130 of the Govenunent Code. We have considered the exceptions you claim aIld
reviewed the submitted info1111ation.

Initially, we note that you state the department will redact infonnation pmsuant to
section 552.147 of the Government Code. Gov't Code § 552.147(b) (authorizing
govenunental bodyto redactlivingperson's socialsecmitynumber :6.-ompublic release under
section 552.147 without necessity of requesting attol11ey general decision under Act). We
note that the submitted infonnation includes the requestor's social secmity mmlber. hl tIns
instaI1Ce, the requestor has a right of access to her social secmity munber aIld it may not be

IThe Act does not requ:iJ:e a govenll11entalbody to release infol1l1ation that did not exist when a request
for information was received, create responsive information, or obtain information that is not held by or 011

behalfofthe system. See Econ." Opportunities Dev. COl]}. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ.
App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).
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withheld from her under section 552.147. See id. § 552.023(a) (govermnental body may not
deny access to person or person's representative to whom inf011'11,atiqnrelates 0l1grOlUlds

- i11fo11'11atlon is considered confidential lU1cfer privacy principles); Open Records Decision
No. 481 at 4 (1987) (privacy theories not implicated when individuals request infonnation
conce111ing themselves).

Next, we must address the department's procedural obligations lUlder the Act. Pursuant to
section 552.301 (b) ofthe Govenllnent Code, a govenlll1ental body that receives a request for
infonnation that it wishes to withhold must ask for the att0111ey general's decision and state
the exceptions that apply within ten business days after receiving the request. See Gov't
Code § 552.301(a), (b). You infonn us, and the request reflects, that the department received
tIns request on November 30, 2010. Accordingly, the ten-business-day deadline was
December 14,2010. However, we note that the envelope in wInch the department's request
for a ruling was submitted to tIns office bears a postmark date of December 18, 2010.
Consequently, we find that the department failed to comply with the requirements of
section 552.301(b). See id. § 552.308 (describing mles for calculating submission dates of
docmnents sent via first class Ulnted States mail).

Pm-suant to section 552.302 of the Govenllnent Code, a gove111mental body's failure to
comply with the requirements of section 552.301 results in the legal preslUllption the
requested infonnation is public and must be released lU1less a compelling reason exists to
withhold the info11'11ation from disclosure. See id. § 552.302; City ofDallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-FOli Worth 2005, no pet.); Hancockv. State Bd. ofIns. , 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmental body must make
compelling demonstration to overcome presmnption of opemless pursuant to statutOly
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold info11'11ation exists where some other source of law makes
the info11'11ation confidential or where third pmiy interests moe at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.108 ofthe Govenlll1ent Code
as an exception to disclosure ofthe submitted infonnation, this exception is discretionmy in
nature. It serves only to protect a govenllnental body's interests mld maybe waived; as such,
it does not constitute a compelling reason to withhold infonnation for purposes of
section 552.302. See Open Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 177 (1977) (statlitory predecessor to section552.108 subject to
waiver). Consequently, the department may not withhold any ofthe submitted infonnation
pm-suant to section 552.108 ofthe Govenllnent Code. You also raise section 552.130 ofthe
Govenunent Code for the submitted infOlmation. Further, we note some of the submitted
infOlmation may be subject to section 552.101 of the Gove111ment Code? Because

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).
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sections 552.101 and 552.130 of the Govenllnent Code can provide compelling reasons to
withhold infol1l1ation, we will consider the applicability ofthese ex~eptions to the submitted
infonnation.

Section 552.101 ofthe Govel1lment Code excepts fi'om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses laws that malce criminal history record
infonnation ("CHRI") confidential. CHRI generated by the National Crime hlformation
Center or by the Texas Crime hlfonnation Center is confidentiallU1der federal and state law.
Title 28, part 20 ofthe Code ofFederal Regulations govel1lS the release of CHRI that states
obtain from the federal govenllnent or other states. Open Records Decision No. 565 at 7
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. Section 411.083 ofthe Government Code deems confidential CHRI
the Depaliment of Public Safety ("DPS") maintains, except DPS may disseminate tIns
infol1l1ation as provided in chapter 411, subchapter F ofthe Govel1llnent Code. See Gov't
Code § 411.083. Sections.411.083(b)(1) and 411.089(a) authorize a criminaljustice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 ofthe Government Code al'e entitled to obtain CHRI fi'om DPS or
allother criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, anyCHRI obtained
from DPS or any other criminal justice agency must be witblleld under section 552.101 of
the Government Code in conjlU1ction with Govel1lment Code chapter 411, subchapter F.
Accordingly, the departmentmust withhold the CHRIwe have marked under section 552.101
of the Govenllnent Code in conjunction with chapter 411 of the Govel1lment Code and
federal law.

You state that some of the remaining infonnation is exceptedfi'om disclosme lU1der
section 552.130 of the Govenllnent Code, which provides that infonnation relating to a
motor vehicle operator's license, driver's license, motor vehicle title or registration, or a
personal identification document issued by a Texas agency is excepted fi'om public release.
Id. § 552.130(a). In tIns case, the submitted infonnation contains the requestor's diver's
license information and her state identification lllunber. Under section 552.023, the
requestor has a right ofaccess to her own driver's license infol1l1ation and state identification
nUinber. Id.§ 552.023(b). Therefore, the requestor' sdriver's licen.seinfonnation alidstate
identification lllU11ber may not be withheld under section 552.130 ofthe Government Code.
However, the department must withhold the Texas motor vehicle record infonnation we have
marked lU1der section 552.130 ofthe Govenllnent Code.3

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govemmentalbodies authorizing themto withhold ten categories ofinforl11ation, including a Texas license
plate number illlder section 552.130 ofthe Govemment Code, without the necessity ofrequesting an attomey
general decision.
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In slUnmary, the depaliment must withhold the CHRI we have mal'ked lmder section 552.101
of th_e 90yemment Code in conjunction with chapter 411 oJ t!le_Govenllnel,lt Gode alld _
federal law. The depmiment also must withhold the infonnation we have marked under
section 552.130 of the Government Code. The remaining infonnation must be released.4

TIns letter ruling is limited to the pmiiculal' infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding ally other information or any other circumstances.

TIns ruling tliggers impOliant deadlines regarding the rights and responsibilities of the
goven11TIental body alld ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php,
or call the Office .of the Attorney General's Open Govenllnent Hotline, toll fr'ee,
at (877) 673-6839. Questions concerning the allowable chal'ges for providing public
infonllation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fr'ee, at (888) 672-6787.

Sincerely,

LL/;J~
Tamara Wilcox .
Assistant Attorney General
Open Records Division

TW/dls

Ref: ID# 371834

Ene. Submitted dOClUllents

c: Requestor
(w/o enclosures)

4We note the requestor has a special right of access to some of the information being released in this
instance. Gov't Code § 552.023 (person or person's authorized representative has a special right of access to
records that contain inf0l111ation relating to the person that are protected from public disc10sme by laws
intended to protect that person's privacy interests). Because such information may be confidential with respect
to the general public, ifthe department receives another request for this information from a different requestor,
the department must again seek a lUling from this office.


