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825 West Irving Boulevard
Irving, Texas 75060

0R2010-03142

Dear Ms. Gambini:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. YoUr request was
assigned ID# 371672.

The City ofIrving (the "city") received four requests from the same requestor for information
pertaining to the death of a named individual. You claim that the submitted information is
excepted from disclosure under sections 552.103, 552.1 07(2), and 552.108 of the
Government Code. 1 We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we must address the city's obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301 (b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. Gov't
Code §552.301(b). The city received all four requests for information on December 8, 2009,
but did not raise section 552.108 ofthe Government Code as an exception to disclosure until
December 31, 2009. Thus, the city failed to comply with the procedural requirements
mandated by section 552.301 in raising section 552.108 of the Government Code as an
exception to disclosure.

Pursuant to section 552.302 of the Government Code, .a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates acompelling reason to withhold the information from disclosure. See id.

1Although you also raise section 552.101 of the Government Code, you have provided no arguments
explaining how this exception is applicable to the submitted information. Therefore, we assume you no longer
assert this exception. See Gov't Code §§ 552.301(e)(1)(A), .302.
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§ 552.302; City o/Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet.
granted); Simmons v. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005,nopet.);
Hancockv. State Bd. o/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see
also Open Records Decision No. 630 (1994). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. Open Records
Decision No. 150 (1977). Section 552.108 is a discretionary exception to disclosure that
protects a governmental body's interests and may be waived. See Open Records Decision
Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver .of discretionary
exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to waiver); butsee
Open Records Decision No. 586 at 2-3 (1991) (claim of another governmental body under
statutory predecessor to section 552.108 can provide compelling reason for non-disclosure).
In failing to comply with section 552.301, the city has waived its claim under
section 552.108. Therefore, the city may not withhold any of the submitted information
under section 552.108. However, because the city timely raised sections 552.103
and 552.107(2), we will consider your arguments under those exceptions.

We also note that the submitted information contains an incident report that is subject to
section 552.022 of the Government Code. Section 552.022 provides, in pertinent part, as
follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential underother law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108 [.J

Gov't .Code· § 552.022(a)(1). A completed report must be released under
section 552.022(a)(1) unless the information is excepted from disclosure under
section 552.1 08 or expressly confidential under other law. You argue that the submitted
incident report is excepted from disclosure under sections 552.103 and 552.107(2) of the
Government Code. However, section 552.103 is a discretionary exception under the Act and
does not constitute "other law" for purposes of section 552.022. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App-Dallas 1999, no pet.)
(governmental body may waive section 552.103); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Accordingly, the city may not withhold
the submitted incident report under section 552.103 of the Government Code.
Section 552.107(2) allows a governJ.1.lental body to withhold information if"a court by order
has prohibited disclosure of the information." Gov't Code § 552.107(2). However,
section 552.022(b) provides:

(b) A court in this state may not order a govequnental body or an officer for
public information to withhold from public inspection any category ofpublic
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information described by Subsection (a) or to not produce the category of
public information for inspection or duplication, unless the category of
information is expressly made confidential under other law.

Gov't Code § 552.022(b). Because section 552.022(b) prohibits a court from ordering the
withholding ofdocuments subj ect to section 552.022, we conclude the city may not withhold
the information subject to section 552.022 pursuant to section 552.1 07(2). We note,
however, that the information subject to section 552.022 contains information subject to
sections 552.101 and 552.130 ofthe Government Code.2 These sections do constitute "other
law" for purposes of section 552.022. Additionally, we will consider your arguments under
sections 552.103 and 552.107(2) for the information not subject to section 552.022.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses laws that make criminal history record
information ("CHRl") confidential. CHRl generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 of the Code ofFederal Regulations governs the release ofCHRl that states
obtain from the federal government or other states. Open Records Decision No. 565 at 7
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRl it generates. Id. Section 411.083 ofthe Government Code deems confidential CHRl
the Department of Public Safety ("DPS") maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRl; however, a criminal justice agency may not release CHRl except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1).· Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRl from DPS or
another criminal justice agency; however, those entities may not release CHRl except as
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRl obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F. See
id. § 411.082(2)(B) (term CHRl does not include driving record information). Accordingly,
the city must withhold the CHRl we have marked under section 552.101 ofthe Government
Code in conjunction with chapter 411 of the Government Code and federal law.

Section 552.130 ofthe Government Code excepts from disclosure information relating to a
motor vehicle operator's or driver's license or permit or a motor vehicle title or registration
issued by an agency oftrus state. See Gov't Code § 552. 130(a)(1)-(2). The city must

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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withhold the Texas driver's license and motor vehicle information we have marked under
section 552.130 of the Government Code.3

Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
underSubsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or dupli~ation of the information.

Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability ofthis exception to the information at issue. To meet
this burden, a governmental body must demonstrate that (1) litigation was pending or
reasonably anticipated on the date of its receipt of the request for information and (2) the
information at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [PtDist.] 1984, writ refd n.r.e.).
Both elements ofthe test must be met in order for information to be excepted from disclosure
under section 552.103. See Open Records Decision No. 551 at 4 (1990).

You inform us and provide documentation showing that city was a party to litigation in the
United States District Court for the Northern District of Texas on the date the request for
information was received. You also explain that the remaining information relates to the
pending litigation. Based on your representations and our review, we find you have
demonstrated litigation was pending when the city received this request for information.
Further, we find the remaining information consists of documents relating to the pending

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmentalbodies authorizingthemto withhold ten categories ofinformation, including Texas driver's
license and license plate numbers under section 552.130 of the Government Code, without the necessity of
requesting an attorney general decision.
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litigation. Thus, we conclude the city may withhold the remaining information under
section 552.1 03 of the Government Code.4

.

However, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.1 03 (a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Further, the applicability of
section 552.1 03 (a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, with the exception of the incident report, the city may withhold the submitted
information under section 552.103 of the Government Code. The city must withhold the
CHRI we have marked in the, incident report pursuant to section 552.101 ofthe Government
Code in conjunction with chapter 411 of the Government Code and federal law. The city
also must withhold the information we have marked in the incident report under
section 552.130. The remainder of the incident report must be released.5

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

'~ALauren 1. HOlmMy
Assistant Attorney General
Open Records Division

LJH/jb

4As,our ruling is dispositive, we need not address your remaining argument against disclosure ofthis
information.

5We noty the information being released includes social security numbers of living individuals.
Section 552.147(b) ofthe Government Code authorizes a governmental body to redact a living person's social
security number from public release without the necessity of requesting' a decision from this office under the
Act.
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Ref: ID# 371672

Ene. Submitted documents

c: Requestor
(w/o enclosures)


