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March 4,2010

Mr. Scott A. Kelly
Deputy General Counsel .
The Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845-3424

0R2010-03156

Dear Mr. Kelly:

You ask whether certain infonnation is subject to required public ciisclosme under the
Public Infmmation Act (the "Act"), chapter ~52 ofthe Govemment Code. Yom request was
assigned ID# 376532.

T~xas A&M University (the ''tmiversity'') received a request for infonnation related to case
munber 09-04910. You state that the university will release some of the requested
information. You further state the university will allow the requestor to inspect some
information pmsuant to the Family Educational Rights and Privacy Act ("FERPA"), 20
U.S.C. § 1232g.! You claim that some of the submitted information. is excepted :B.-om
disclosme lmder sections 552.103 and 552.108 of the Govenunent Code. We have
considered the exceptionsyou claim alld reviewed the submitted infonnation.

You seek to withhold some of the submitted infomlation under section 552.108 of the
Govenunent Code. Section 552.108(a)(1) excepts from disclosme "[i]nfonnation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe information would interfere with the detection,

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has
informed tillS office that FERPA does notpermit state and local educational authorities to disclose to tIllS office,
witIlOutparental consent, unredacted, personally identifiable information containedineducationrecords for tile
purpose ofour review in the open records ruling process lmder the Act. The DOE has detemllned tIlat FERPA
deternJinations must be made by the educational authority in possession of tile education records. We have
posted a' copy of the letter from the DOE to this office on the Attomey General's website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govemmenta1
body must reasonably explain how and why section 552.108 is applicable to the infonnation
at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
infonn us, and provide documentation showing, that the submitted infonnation relates to a
pending criminal case that the Brazos County Att0111ey's Office is prosecuting. Based on
your representation and our review, we conclude that release of the infonnation at issue
would interfere with the detection, investigation, or prosecution of a crime. See Houston
Chronicle Publ'g Co. v. City o/Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th
Dist.] 1975), writ refd per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law
enforcement interests that are present in active cases). Therefore, section ~52.108(a)(1) of
the Govenllnent Code is generally applicable to the infonnation you have marked.

We note, however, that the infonnation at issue includes citations. Be"cause a copy of a
citation is provided to an individual who is cited, we find that release of the submitted
citations will not interfere with the detection, investigation, or prosecution of crime. See
Gov't Code § 552.108(a)(1). We therefore conclude that the submitted citations may not be
withheld lmder section 552.108(a)(1).

We also note section 552.108 does not except from disclosure "basic infonnation about an
alTested person, an alTest, or a crime." Id. § 552.108(c). Section 552.108(c) refers to the
basic front-page inf01111ation held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88; Open Records Decision No. 127 at 3-4 (1976) (summarizing types ofinfonnation
deemed public by Houston Chronicle). We note that you seek to withhold the entire
nalTative page under section 552.108. However, the information you have marked for release
does not containinfonnation sufficient to satisfy the requirement that a "detailed description
of the offense" be released as basic infonnation. Id. Accordingly, we detennine that the
university must release a sufficient portion of the nanative page to encompass a detailed
description of the offense to satisfy the required release of basic infonnation pursuant to
Houston Chronicle. With the exception ofthe citations and basic infonnation, the lmiversity
may withhold the remaining marked infonnation under section 552.108(a)(1) of the
Govemment Code.

You also seek to withhold the citations and some of the basic infonnation under
section 552.103 of the Govenllnent Code, which provides in part:

(a) Infonnation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.
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(c) Infonnation relating to litigation involving a govemmental body or an
officer or employee of a govemmental body is excepted from disclosme
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infor;mation for
access to or duplication of the inf011llation.

Gov't Code § 552.103(a),"(c). A govemmental body that claims an exception to disclosme
tmder section 552.103 has the bmden of providing relevant facts and docmnentation
sufficient to establish the applicability of this exception to the infon11ation that it seeks to
withhold. To meet this bmden, the govemmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date ofits receipt ofthe request for inf011llation
and (2) the infonnation at issue is related to the pending or anticipated litigation. See Univ.
ofTex. Law Sch. v. Tex. Legpl Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 21 0 (Tex. App.-Houston [1 st Dist.] 1984, writ refd
n.r.e.). Both elements of the test must be met in order for infon11ation to be excepted fi.-om
disclosme mlder section 552.103. See Open Records Decision No. 551 at 4 (1990).

We note that the purpose of section 552.103 is to enable a govemmental body to protect its
position in litigation by forcing pmiies to obtain infonnation relating to litigation through
discovery procedmes. See ORD 551 at 4-5. If the opposing party has seen or had access to
infOlmation relating to litigation, through discovery or otherwise, then there is no interest in
withholding that infon11ation from public disclosme under section 552.103. See Open
Records Decision Nos. 349 (1982), 320 (1982). Because the citations were provided to the
defendant in the pending prosecution, the opposing party in the litigation has already seen
that infOlmation. We therefore conclude that the citations may not be withheld tmder
section 552.103 of the Govennnent Code. Fmiher, basic infonnation held to be public in
Houston Chronicle is generally not excepted from public disclosme under section 552.103
of the Govemment Code. Open Records Decision No. 597 (1991).

We note the citations contain infon11ation subject to section 552.130, which provides that
infonnation relating to a motor vehicle operator's license, driver's license, motor vehicle
title, or registration issued by a Texas agency is excepted from public release. Gov't Code
§ 552.130(a)(1), (2). The university must withhold the Texas driver's license nmnbers we
have marked in the citations pmsuant to section 552.130 of the Gove11lment Code.

In smmnary, with the exception of basic infon11ation and the citations, the university may
withhold the infonnation you have marked tmder section 552.108(a)(1) of the Govenllnent
Code. The mliversity must withhold the marked Texas driver's license lllunbers in the
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remaining infonnation lUlder section 552.130 of the Government Code. The remaining
infonnation must be released.2

TIns letter ruling is limited to the patiicular infonnation at issue in tIns request atld limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or <my other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more inf01111ation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/dls

Ref: ID# 376532

Enc. Submitted documents

c: Requestor
(w/o enc1osmes)

2We note that t1us requestor has a special right ofaccess to some oft1le information being released t1lat
would ot1lerwise be confidential with regard to the general public. See Gov't Code § 552.023(a). We fmther
note that tllls office recently issued Open Records Decision No. 684 (2009), a previous detennination to all
governmental bodies authorizing them to wit11hold ten categories ofinfonnation, including a Texas driver's
license nmnber under section 552.130 ofthe Government Code, without the necessity ofrequesting an attomey
general decision. Accordingly, ift1le muversity receives another request for t1lis information :6:oman individual
other than one wit1l a right of access Imder section 552.023, the lmiversity is authorized to wit11hold the
requestor's Texas driver's license mmlber Imder section 552.130 wit1lout t1le necessity ofrequesting an attomey
general decision.


