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0R2010-03205

Dear Mr. Bailey:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. YoUr request was
assigned ID# 371951.

VIAMetropolitan-Transit ("VIA") received a request for any statement taken,color copies
ofall photos ofany property or person, and copies ofany repair estimates and supplemental
repair estimates and complete work order related to a specified claim. You state you will
release a portion of the requested information to the requestor. You state you will redact
information pursuant to section. 552.130 of the Government Code. 1 You claim that the
remaining submitted information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.1 03 (a), the "litigation exception," excepts from disclosure information relating
to-Iltlgatlonto-whicnthesiate or apolifiCalsuodivisionis or maYbe-aPartY. Tlietiriiversity 
has the burden ofproviding relevant facts and documents to show that the section 552.103(a)
exception is applicable in a particular situation. The test for meeting this' burden is a

IWe note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas license
plate numbers under section 552.130 ofthe Government Code, without the necessity ofrequesting an attorney
general decision.
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showing that (1) litigation is pending or reasonably anticipated, and (2) the information at
issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal Found., 958

-~-~--S~W~2a-479~8·1-(Tex. Kpp.-Kustillt997, no pet)-;-Hearclv:-Houston PosrCo:-;-684
S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records
Decision No. 551 at 4 (1990). The university must meet both prongs of this test for
information to be excepted under section 552.103(a).

The mere chance oflitigation will not trigger section 552.103(a). Open Records Decision
No. 452 at 4 (1986). To demonstrate that litigation is reasonably anticipated, the
governmental body must provide this office "concrete evidence showing that the claim that
litigation may ensue is more than mere conjecture." Id. Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. See id. In Open Records Decision
No. 638 (1996), this office stated that, when a governmental body receives a notice ofclaim
letter, it can meet its burden of showing that litigation is reasonably anticipated by
representing that the notice of claim letter is in compliance with the requirements of the
Texas Tort Claims Act (the"TTCA"), Civil Practice & Remedies Code, chapter 101, or an
applicable municipal ordinance. If that representation is not made, the receipt of the claim
letter is a factor we will consider in determining, from the totality of the circumstances
presented, whether the governmental body has established litigation is reasonably
anticipated. See Open Records Decision No. 638 at 4 (1996).

}

You assert VIA reasonably anticipated litigation pertaining to the requested information
because VIA received a claim letter contemporaneously with the receipt of the present
request for information. Although you do not indicate the claim letter meets the
requirements of the TTCA, youstate th~ claim letter, which yo:u have submitted for our
review, is from an attorney representing a person allegedly injured in the incident specified
in the request.· You explain, and our review shows, the claim letter alleges VIA is
responsible andliablefor personal injuries_sustainedby the reqllestor'scli~n(as a. result of .
the incident and demands payment ofmedical bills. Based on your representations and our
review, we conclude VIA reasonably anticipated litigation when it received the request for
information. Additionally, the information at issue is related to the anticipated litigation.
Accordingly, VIA may withhold the submitted information under section 552.1 03 of the
Government Code.

.We·note;hbwever, that once information has-been-obtainedby aU-parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information

______ ~__ tl1glilt.a,s eith~er~JJ.e~n_Q~!aill~c!Jr011]._ or ]J!Q~ide§_tQ.!h.~2Posj!1g~~J.i:teE'~i~JQ~_p~:t:J:ding _
litigation is not excepted from disclosure under section 552.103(a), and must be disclosed.
Further, the applicability of section 552.1 03(a) ends once the litigation has concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records DecisionNo. 350 (1982).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

-~~~~-determination-regarding-any-other-infonnation-or-any-other-GirGumstanGes:•.~~~~~~~~~~~~-

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.lls/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Qu~stions concerning the allowable charges for providing public information
under the Act ~ust be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General, toll free at (888) 672-6787.

;;::JiM
Andrea L. Caldwell
Assistant Attorney General
Open Records Division

ALC/eeg
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