
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 5, 2010

Ms. Melissa Villarreal Garcia
PersOlmel Attorney
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087

0R2010-03255

Dear Ms. Villarreal Garcia:

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act'(the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID#372490.

, The Texas Conunission onEnviromnental Quality (the "commission") received a request for
the last two evaluations and disciplinaryWlite-ups ofa fonner employee. You claim that the
submitted information is excepted from disclosure under section552.l 03 ofthe Govenunent
Code. We have considered the exception you claim and reviewed the submitted
representative sample of infonnation. 1

hlitially, we note that a portion ofthe submitted infonnation is subject to section 552.022 of
the Government Code. Section 552.022(a) provides, in relevant pali:

(a) ... the following categories ofinfonnation are public information and not
excepted :limnrequired disclosure lmder tllis chaptenmless they aloe expressly
confidentiallmder other law:

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open'
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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(1) a completed report, audit, evaluation, or investigation
made of, for, or by a gove111mental body, except as provided
by Section 552.108.

Gov't Code § 552.022(a)(1). The submitted information contains a completed employee
evaluation, which is expressly public lUlder section 552.022(a)(1). The commission must
release the evaluation pursuant to section 552.022 lmless it is excepted from disclosure under
section 552.108 ofthe Gove1111l1ent Code, or is expresslymade confidential under other law.
See id. You claim that the evaluation is subject to section 552.103 ofthe Govermnent Code.
Section 552.103 of the Govemment Code is a discretionary exception to disclosure that
protects the govel111l1enta1 body's interests and is therefore not "other law" that makes
information expressly confidential for purposes of section 552.022(a). See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.)
(governmental body may waive section 552.103); see also Open Records Decision No.665
at 2 n.5 (2000) (discretionary exceptions generally). Consequently, the cOlmnission maynot
withhold the employee evaluation pursuant to section 552.103 ofthe Gove111ment Code. We
note, however, that this. evaluation contains inf01111ation that may be excepted fi'om
disclosure under section 552.117 of the Govemment Code.2 This section is considered
"other law" for the plU])OSeS ofsection 552.022; therefore we will consider the applicability
of this section to the employee evaluation, as well as your claim lUlder section 552.103 for
the remaining submitted infonnation.

Next, we address your claim lUlder section 552.103 for the information not subject to ..
section 552.022(a)(1). Section 552.103 ofthe Govemment Code provides as follows:

(a) hlformation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) hlfonnation relating to litigation involving a govemmental body or an
officer or employee of a gove111mental body is excepted from disclosure
lmder Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication ofthe infonnation.

2The Office of the Attomey General will raise a mandatory exception like section 552.117 on behalf
of a govemmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).
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Gov't Code § 552.103(a), (c). The govemmental body has the burden ofproviding relevant
facts and docmnents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the govenllnental bodyreceived the request for
information and (2) the infomlation at issue is related to that litigation. Univ. afTex. Law
Sell. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard
v. HaustonPost Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, wlitref'd
n.r.e.); Open Records Decision No. 551 at 4 (1990). The govenll11ental body must meet both
prongs ofthis test for infonnation to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be detennined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the govenunental body must fl.1mish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Id. This office has stated that a pending complaint with the Equal Employment
OppOliunity COl1ll1lission (the "EEOC") indicates litigation is reasonably anticipated. Open
Records Decision Nos. 386 at 2 (1983), 336 at 1 (1982).. In this instance, you infomlus that
prior to the commission's receipt of this request the employee named in the request filed a
complaint against the cOlIDnission with the EEOC and the Texas Worldorce Conllnission.
Further, you argue that the docmnents requested are directly related to the anticipated
litigation because the infonnation relates to personnel matters involving the employee,
including reasons for her termination, that may be used by the commission in its defense of
the anticipated litigation. Therefore, we find that the infonnation at issue is related to
litigation that the cOl1ll1lission anticipated on the date it received the instant request.

We note, however, that the remaining docmllents you seek to withholdunder section 552.1 03
are a notice of termination letter sent to the named employee and a notice of intent to
tenninate employment memorandmn signed by the named employee. These two remaining
documents have been seen by the potential opposing paliy to the allticipated litigation. If a
potential opposing party has seen or had access to infonnation that is related to allticipated
litigation, tlll"ough discovery or otherwise, then there is no interest in withholding such
infonnation from public disclosure lUlder section 552.103. See Open Records Decision
Nos. 349 (1982), 320 (1982). Therefore, the con1l11issionmaynot withhold the letter or the
memorandmn lUlder section 552.103 of the Govenunent Code.

We note that the infonnation being released may be subject to section 552.117 of the
Goven1l11ent Code. Section 552.117(a)(1) excepts £i'om disclosure the current and fonner
home addresses and telephone 11lunbers, social security nmnbers, and family member
information ofcurrent or fonner officials or employees ofa govenllnental body who request
that this infonnation be kept confidential under section 552.024 ofthe Govenunent Code.
See Gov't Code §§ 552.117(a)(1), .024. Whether infonnation is protected by
section 552.117(a)(l) must be detemlined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). The submitted infonnation does not reflect whether
the employee elected to keep her infonnation confidential pursuant to section 552.024 ofthe
Government Code prior to the COlIDllission receiving the request at issue. If the employee
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made a timely election under section 552.024, then the cOlmnission must withhold the
infornlation we have marked under section 552.117(a)(1) of the Government Code. If the
commission employee did not make a timely election under section 552.024, the infonnation
that we have marked under section 552.117(a)(1) may not be withheld lU1derthat exception
and must be released to the requestor along with the remaining infornlation.3

In summary, to the extent the commission employee made a timely election lUlder
section 552.024, the conunission must withhold the infornlation we have marked pursuant
to section 552.117(a)(1) of the Government Code. The remaining infonnation must be
released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIlls mling must not be relied upon as a previous
determination regarding any other inf0l111ation or any other circlUnstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requestor. For more infonnation concerning those lights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839.. Questions concenllng the allowable charges for providing public
infonnationlUlder the Act must be directed to the Cost Rules Admilllstrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Kate Hartfield
Assistant Attorney General
Open Records Division

Iill/dls

Ref: ID# 372490

Enc. Submitted dOClU11ents

c: Requestor
(w/o enclosures)

3We note that even if the employee did not make a timely election lmder section 552.024,
section 552.147(b) ofthe Government Code authorizes a governmental body to redact a living person's social
security nllillber from public release without the necessity of requesting a decision from this office under the
Act. Gov't Code § 552.147.


