ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 8, 2010

Mzr. Tim Wyatt

Public Information Officer

Collin County

2300 Bloomdale Road, Suite 4154
McKinney, Texas 75071

OR2010-03344

Dear Mr. Wyatt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 372062.

Collin County (the “county”) received a request for five categories of information pertaining
to the North Central Texas Fusion System (the “system”). You state you have released
information responsive to categories 1, 2, 3, and 5 of the request as well as a portion of the
information responsive to category 4. Further, you state you do not maintain “BOLO”s
responsive to a portion of category 4.! You claim that the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information..

Initially, you state this office has previously ruled upon a portion of the submitted
information in Open Records Letter No. 2009-08783 (2009). However, we note and you
acknowledge, information pertaining to two reports was not submitted for our review at the
time we issued that ruling. Section 552.301 of the Government Code prescribes the
procedures that a governmental body must follow in asking this office to decide whether

‘

'We note that the Act does not require a governmental body to release information that did not exist
when a request for information was received or to prepare new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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requested information is excepted from public disclosure. Pursuant to section 552.301(e),
a governmental body is required to submit to this office within fifteen business days of
receiving an open records request (1) written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. See Gov’t Code § 552.301(e). In this instance, we find that the
county failed to comply with the procedural requirements of section 552.301 with regards
to the two reports at issue.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is confidential under other law. See Open Records Decision No. 150 (1977).
Section 552.101 can provide a compelling reason; therefore, we will address your arguments
under this exception for the information that was not previously submitted as well as the
remaining timely submitted information.

Next, we note that a portion of the submitted information was the subject of Open Records
Letter No. 2009-08783. In that ruling, this office concluded that the information at issue
must be withheld under section 552.101 of the Government Code in conjunction with
section 418.177 of the Government Code. As we have no indication that the law, facts, and
circumstances on which this prior ruling was based have changed, youmust continue to rely
on this prior ruling as a previous determination and withhold the information requested in
this instance that was previously ruled upon in that decision. See Open Records Decision
No. 673 (2001) (so long as law, facts, circumstances on which prior ruling was based have
not changed, first type of previous determination exists where requested information is
precisely same information as was addressed in prior attorney general ruling, ruling is
addressed to same governmental body, and ruling concludes that information is or is not
excepted from disclosure). We will now address your arguments for the information that was
not previously ruled upon in Open Records Letter No. 2009-08783.

Section 552.101 of the Government Code excepts from required public disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. This exception encompasses information that is
made confidential by other statutes, such as section 418.177 of the Texas Homeland Security
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Act, chapter 418 of the Government Code (the “HSA”). Section 418.177 ofthe Government
Code provides as follows:

Information is confidential if the information:

(1) is collected, assembled, or maintained by or for a governmental
entity for the purpose of preventing, detecting, or investigating an act
of terrorism or related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an
assessment that is maintained by a governmental entity, of the risk or
vulnerability of persons or property, including critical infrastructure,
to an act of terrorism or related criminal activity.

Gov’t Code § 418.177. The fact that information may relate to a governmental body’s
security concerns or emergency management activities does not make the information per
se confidential under the HSA. See Open Records Decision No. 649 at 3 (1996) (language
of confidentiality provision controls scope of its protection). As with any exception to
disclosure, a governmental body asserting one of the confidentiality provisions of the HSA
must adequately explain how the responsive records fall within the scope of the claimed
provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how
claimed exception to disclosure applies).

You indicate that the remaining information at issue pertains to reports prepared by the
system, the United States Department of Homeland Security, the Texas Department of Public
Safety, and other intelligence and law enforcement resources analyzing and assessing various
security threats, concerns, and vulnerabilities. You further indicate that this information
pertains to acts of terrorism or related criminal activities. Upon review of your arguments
and the remaining information at issue, we agree that this information is related to
assessments maintained by the county of the risk or vulnerability of persons or property to
an act of terrorism or related criminal activity for the purpose of preventing, detecting, or
investigating an act of terrorism or related criminal activity. Therefore, the county must
withhold the remaining information under section 552.101 of the Government Code in
conjunction with section 418.177.

In summary, the county may continue to rely on our ruling in Open Records Letter
No. 2009-08783 as a previous determination and withhold the information that was
previously ruled upon in accordance with that décision. The county must withhold the
remaining information under section 552.101 of the Government Code in conjunction with
section 418.177 of the Government Code.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
" at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Nneka Kanu

Assistant Attorney General
Open Records Division

NK/jb
Ref: ID# 372062
Enc. Submitted documents

cc: Requestor
(w/o enclosures)




