
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 10,2010

Mr. David M. Swope
Assistant COlmty Attorney
Ha11'is County
1019 Congress, 15th Floor
Houston, Texas 77002

OR2010-03483

Dear Mr. Swope:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was
assigned ID# 372548.

The Harris County Sheriff's Office (the "sheriff') received a request for the personnel file
of a named officer. You claim the requested i11fonnation is excepted from disclosure under
sections 552.101,·552.108, 552.115, 552.117, 552.130, 552.136, and 552.147 of the
Government Code. J We have considered the exceptions- you clai!n and reviewed the
submitted information.

Initially, we notf;: a p011ion of the submitted info1111ation, which we have marked, is not
responsive to the present request because it was created after the sheriffreceived the request.
Additionally, \life note the requestor has excluded from his request the following: home
addresses, home telephone numbers, family member infonnation, social security numbers,
driver's license numbers, and license plate numbers. Thus, any such info1111ation within the
submitted documents is not responsive to the present request for inf01111ation, and we do not

IAlthough you initially raised section 552.102 of the Government Code, you have not submitted
arguments explaining how this exception applies to the submitted infornlation. Therefore, we presume that you
have withdrawn this exception. See Gov't Code §§ 552.301, 552.302. Additionally, although you raise
section 552.1175 of the Government Code, we note that section 552.1 17 is the proper exception to claim for
information relating to an employee of the sheriff.
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address your aq,ruments under sections 552.117, 552.130, and 552.147 of the Government
Code to withhold this infonnation. This ruling does not address the public availability ofany
infonnation that is not responsive to the request, and the sheriff need not release non­
responsive information in response to this request.

Next, we must address the sheriffs obligations under the Act. Pursuant to
section 552.301(b), a governmental body that receives a request for inf01111ation that it wishes
to withhold pursuant to an exception to disclosure under the Act must ask for the att0111ey
general's decision and state the exceptions that apply within t~nbusiness days after receiving
therequest. See Gov't Code § 552.301 (a), (b). Additionally, under section 552.301(e) ofthe
Government Code, a governmental body is required to submit to this office within fifteen
business days ofreceiving the request (1) general written comments stating the reasons why
the stated exceptions apply that would allow the infonnation to be withheld, (2) a copy ofthe
written request for infonnation, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. Id. § 552.301(e). The sheriff received the request for
inf01111ation on December 16, 2009. You inform us that December 24 and 25, 2009, and
January 1, 2010, were holidays for the sheriff. Thus, the sheriffs ten-business-day deadline
was January 4, 2010, and its fifteen-business-day deadline was January 11, 2010. In this
instance, although you timely raised most of your claimed exceptions, you did not raise
sections 552.108 and 552.115 of the Govetnment Code until January 12, 2010. Thus, with
respect to your claims under sections 552.108 and 552.115, we find the sheriff failed to
comply with the requirements ofsection 552.301(b). Additionally, you did not submit a copy
of the responsive information for our review until January 12, 2010. See id. § 552.308
(describing rules for calculating submission dates of documents sent via first class United
States mail). Consequently, we find the sheriff also failed to comply with the i'equirements
of section 552.301 (e).

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the infol111ation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. ofIns. , 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (I994). Generally,
a compelling reason to withhold information exists where some other source oflaw makes
the inforn1ation confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.108 ofthe Govemment Code
as an exception to disclosure ofthe submitted information, this exception is discretionary in
nature. It serves only to protect a governmental body's interests and may be waived; as such,
it does not constitute a compelling reason to withhold infonnation for purposes of
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section 552.302. See Open Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 177 (1977) (statutory predecessor to section 552.108 subject to
waiver). Consequently, the sheriff may not withhold any of the submitted information
pursuant to section 552.108 of the Government Code. Because sections 552.1 01,552.115,
552.130, and 552.136 can provide compelling reasons to withhold information, we will
consider the applicability of these exceptions to the submitted infonnation.

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes, including
section 61 03(a) of title 26 of the United States Code. Section 6103(a) renders tax return
infol111ation confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open
Records Decision No. 600 (1992) (W-4 forn1s), 226 (1979) (W··2 f01111S). Section 6103(b)
defines the term "return Infonnation" as a taxpayer's "identity, the nature, source, or amount
of his income[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal courts have constmed the tenn
"return infonnation" expansively to include any infonnation gathered by the Internal
Revenue Service regarding a taxpayer's liability under title 26 of the United States Code.
See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), a/I'd in part, 993 F.2d 1111
(4th Cir. 1993). Thus, the sheriff must withhold the submitted W-4 fonn we have marked
pursuant to section 552.101 ofthe Government Code in conjunction with section 61 03(a) of
title 26 of the United States Code.

Section 552.101 also encompasses the Family Medical Leave Act (the "FMLA"),
section 2654 of title 29 of the United States Code. Section 825.500 of chapter V oftitle 29
ofthe Code ofFederal Regulations identifies the record··keeping requirements for employers
that are subject to the FMLA. Subsection (g) of section 825.500 states that

[r]ecords and documents relating to medical cCliifications, receliifications or
medical histOlies of employees or employees' family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate fileslrecords from the usual personnel mes, and if ADA IS also
applicable, such records shall be maintained in confonnance with ADA
confidentiality requirements[], except that: .

(1) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of an employee
and necessary accommodations;

(2) First aid and safety personnel may be inf01.1ned (when
appropriate) if the employee's physical or medical condition
might require emergency treatment; and
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(3) Government officials investigating compliance with
FMLA (or other pertinent law) shall be provided relevant
info1111ation upon request.

29 C.F.R. § 825.500(g). We have marked info11nation that is confidential under
section 825.500 of title 29 of the Code of Federal Regulations. We find that none of the
release provisions ofthe FMLA apply to this information. Thus, we conclude that the sheriff
must withhold the infonnation we have marked under section 552.101 of the Government
Code in conjunction with the FMLA.

We note that some ofthe remaining inf01111atio11 is subject to the Americans with Disabilities
Act (the "ADA"), which section 552.1 01 also encompasses. The ADA provides that
info11nation about the medical conditions and medical histories of applicants or employees
must be (l) collected and maintained on separate fonns, (2) kept in separate medical files, .
and (3) treated as aconfidential medical record. In addition, an employer's medical
examination or inquiry into the ability ofan employee to perf01111 job-related functions is to
be treated as a confidential medical record. 29 C.F.R. § 1630.14(c); see also Open Records
Decision No. 641 (1996). The EEOC detennined medical information for the purposes ofthe
ADA includes "specific information about an individual's disability and related functional
limitations, as well as, general statements that an individual has a disability or that an ADA
reasonable accommodation has been provided for a particular individual." See Letter from
Ellen J. Vargyas, Legal Counsel, EEOC, to Ban'y Kearney, Associate General Counsel,
National Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define "disability" for
the purposes ofthe ADA as "(1) a physical or mental impainnent that substantially limits one
or more of the major life activities of the individual; (2) a record of such an impairment; or
(3) being regarded as having such an impairment." 29 C.F.R. § 1630.2(g). The regulations
fuliher provide that physical or mental impaimlent means: (l) any physiological disorder,
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, special sense organs, respiratory
(including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine; or (2) any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental illness, and specific learning
disabilities. See id. § 1630.2(h). We have marked infOlmation that is confidential under the
ADA; the sheriffmusLwithhold this information under section 552.101 ofthe Government
Code.

The remaining information also contains medical records that are subject to the Medical
Practice Act (the "MPA"), subtitle B of title 3 of the Occupations Code, whi.ch is also
encompassed by section 552.101 of the Government Code. See Occ.- Code
§ 151.001-165.160. Section 159.002 of the MPA provides in relevant part:



Mr. David M. Swope - Page 5

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf,may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). Medical records must be released on the patient's signed, written
consent, provided that the consent specifies the (1) infonnation to be covered by the release,
(2) reasons or purposes for the release, and (3) person'to whom the infol111ation is to be
released. See id. §§ 159.004, .005. Any subsequent release of medical records must be
consistent with the purposes for which the governmental body obtained the records. See id.
§ 159.002(c); Open Records Decision No. 565 at 7 (1990). We have marked medical records
in the submitted infonnation that may be released only in accordance with the MPA. See
Open Records Decision No. 598 (1991).

Next, you assert the remaining inf0l1Ylation contains L-2 Declaration of Medical Condition
and L-3 Declaration of Psychological anel Emotional Health forms required by Texas
Commission on Law Enforcement Officer Standards and Education ("TCLEOSE"). These
ronns are confidential under section 1701.306 of the Occupations Code, which is also
encompassed by section 552.101 of the Government Code. Section 1701.306 provides the
following:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the persori. is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; 'and

(2) a licensed physician who declares in writing that the
person does not show any trace ofdrug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician "and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
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on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the submitted information does not
contain any L-2 or L-3 declaration forms. Therefore, the sheriffmay not withhold any ofthe
submitted information under section 552.1 01 of the Govemment Code in conjunction with
section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code.
Section 1703.306 provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner 'or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality ofthe infOli.nation.

(c) A polygraph examiner to whom infollnation acquired fi:om a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
infol111ation except as provided by this section.

Id. § 1703.306. A portion ofthe remaining information, which we have marked, consists of
infollnation acquired from' polygraph exarriinations subject to section 1703.306. The
requestor does not appear to fall into any of the categories of individuals who are authorized
to receive the polygraph information under section 1703.306(a). Accordingly, you must
withhold the marked polygraph information under section 552.101 in conjunction with
section 1703.306 of the Occupations Code.
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Section 552.1 01 of the Govemment Code also encompasses section 411.083 of the
Govel11ment Code which peliains to criminal history record info1111ation ("CHRI") generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations govel11s the release ofCHRI that state
agencies obtain from the federal govemment or other states. See Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CRRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety ("DPS") maintains, except that the
DPS may disseminate this information in accordance with chapter 411, subchapter F ofthe
Govel11ment Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 411.089(a)
authorize a criminal justice agency to obtain CRRI; however, a criminal justice agency may
only release CHRI to another criminal justice agency for a criminal justice purpose. See id.
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Government Code are entitled
to obtain CHRI from the DrS or another criminal justice agency; however, those entities may
not release CI-IRI except as provided by chapter 41]. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from Drs or any other criminal justice agency must be
withheld under section 552.101 of the Govemment Code in conjunction with Govemment
Code chapter 411, subchapter F. Upon review, we conclude that the sheriffmust withhold
the CHRI we have marked uhder section 552.101 of the Govemment Code in conjunction
with section 411.083 of the Government Sode. See id. § 411.083(b)(3).

Section 552.101 also encompasses section. 411.192 of the Government Code.
Section 411.192 governs the release of all info1111ation maintained by DPS concerning the
licensure of individuals to carry a concealed handgun, ~md provides as follows:

(a) [DPS] shall disclose to a criminal justice agency infomlation contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Info1111ation on an individual subject to disclosure under this section includes
the individual's name, date of birth, gender, race, and zip code. Except as
otherwise provided by this section and by Section 411.193, all other records
maintained under this subchapter are confidential and are not subject to
mandatory disclosure under the open records law, Chapter 552.

(b) An applicant or license holder may be fumished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

(d) This section does not prohibit the depatiment from making public and
distributing to the public at no cost lists ofindividuals who are certified as
qualified handgun instructors by the department.
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Id. § 411.192(a), (b), (d). It appears the sheriff received the concealed handgun license
inf01111ation we marked under section 411.192 from DPS. In this instance, the requestor is

. not a criminal justice agency, nor is the requestor a license holder whose infollnation is at
issue. Further, we note section 411.193 is not applicable in this instance. See id. § 411.193
(making statistical report including number oflicenses issued, denied, revoked, or suspended
during the preceding month available to the public). Therefore, the sheriffmust withhold the
info1111ation we have marked pursuant to section 552.101 in conjunction with
section 411.192 of the Government Code.

We note the remaining information contains tlngerprints. Section 552.101 also encompasses
Chapter 560 of the Government Code, which provides that a governmental body may not
release fingerprint information except in certain limited circumstances. See id. §§ 560.001
(defining "biometric identifier" to include fingerprints), .002 (prescribing manner in which
biometric identifiers must be maintained and circumstances in which they can be released),
.003 (biometric identifiers in possession ofgovernmental body exempt from disclosure under
the Act). ·You do not inf01111 us, and the submitted information does not indicate, that
section 560.002 permits the disclosure ofthe submitted fingerprint info1111ation. Therefore,
the sheriff must withhold the fingerprints we have marked under section 552.101 in
conjunction with section 560.003 of the Government Code.

Section 552.101 also encompasses the common-law right of privacy, which protects
infol1nation that is (l) highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and (2) not oflegitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. See id.
at 681-82. The types of info1111ation considered intimate or embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. See id.
at 683. This office has found that the following types of information are excepted from
required public disclosure under common-law privacy: some kinds ofmedical inf01111ation
or inf011118tion indicating disabilities or specific illnesses, see Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) and personal financial
infoll11ation not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600, 545 (1990). Additionally, a
compilation of an individual's crilflinal history is highly embal1'assing infoll11atiol1, the
publication of which would be highly objectionable to a reasonable person. (f U S. Dep 't
ofJustice v. Reporters Comm.for Freedol1z ofthe Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual's criminal history by recognizing
distinction, between public records found in courthouse files and local police stations and
compiled sumrnmy ofcliminal histOly information). Moreover, we find that a compilation
of a private citizen's criminal history is generally not of legitimate concern to the public.
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Upon review, we find the info1111ation we have marked is highly intimate or embarrassing
and of no legitimate concern to the public. Accordirigly, the sheriff must withhold the
information we have marked under section 552.101 in conjunction with common-law
prIvacy.

Next, you assert the submitted bilih certificate is excepted fi.-om disclosure under
section552.115 ofthe Government Code, which excepts from disclosure "[a] birth or death
record maintained by the bureau of vital statistics of the Texas Department of Health or a
local registration official[.]" Gov't Code § 552.1l5(a). Section 552.115 is applicable only
to infom1ation maintained by the bureau of vital statistics or local registration official. See
Open Records Decisi.on No. 338 (1982). Therefore, because it is maintained by the sheriff,
the submitted birth certificatemay not be withheld under section 552.115 ofthe Govemment
Code.

Section 552.130 ofthe Government Code excepts from disclosure "inforIllation [that] relates
to ... a motor vehicle operator's or driver's license or penllit issued by an agency of this
state [or] a motorvehic1e title or registration issued by an agencyofthis state[.]" Gov't Code
§ 552.130(a)( 1), (2). Accordingly, the sheriffmust withhold the Texas motor vehicle record
infom1ation we have marked pursuant to section 552.130 ofthe Government Code.

Section 552.136(b) of the Government Code states that "[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
conected, assembled, or maintained by or for a govemmental body is confidential."
ld. § 552.136(b). This office hasdetem1ined that insurance policy numbers are access device
numbers' for purposes of section 552.136. See id. § 552.136(a) (de:fjning "access device").
Therefore, the sheriffmLlst withhold the insurance policy numbers we have marked pursuant
to section 552.136 of the Government Code.

In summmy, the city must withhold the following under section 552.101 ofthe Government
Code: (1) the W-4 form we have marked in conjunction with section 6103(a) oftitle 26 of
the United States Code; (2) the infonnation we have marked in conjunction with the FMLA;
(3) the information we have marked in conjunction with the ADA; (4) the marked medical
records in accordance with the MPA; (5) the marked polygraph information in conjunction
with section 1703.306 of the Occupations Code; (6) the CHRI we have marked in
conjunction with section 411.083 of the Government Code; (7) the marked concealed
handgun license information in conjunction with section 411.192 ofthe Government Code;
(8) the fingerprints we have marked in conjunction with section 560.003 ofthe Government
Code; and (9) the infonnatioll we have marked in conjunction with common-law privacy:
The sheriffmust withhold the information we have marked pursuant to sections 552.130 and
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552.136 of the Government Code. The remaining responsive infoTInation must be released
to the requestor.2

This letter ruling is limited to the particular infom1ation at issue in this request and limited
to .the facts as presented to us; therefore, this ruling must not be relied upon as a previous

. detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and of the requestor. For more infol111ation concerning those lights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindcx orl.php,
or call the Oftlce of the Attorney General's Open Government Hotline, toll fl.·ee,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infoTInation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

s~~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division

ALS/rl

Ref: ID# 372548

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

----------
2We note this office recently issued Open Records Decision No. 684 (2009), a previous detennination

to all gove111l11ental bodies authorizing them to withhold ten categories of infonnation, including the following:
a W-4 form under section 552.101 in conjunction with section 6 J03(a) of title 26 of the United States Code;
a fingerprint under section 552.101 in conjunction with section 560.003 of the Government Code; a copy of
a Texas driver's license under section 552.130 ofthe Government Code; and an insurance policy number under
section 552.136 of the Government Code, without the necessity of requesting an attorney general decision.


