ATTORNEY
GREG ABBOTT

March 11, 2010

Ms. Cherl K. Byles

Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2010-03514

Dear Ms. Byies:

You ask whether certain information is subject to required public disclosure under the
-Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 373040 (PIR No. 1386-10).

The City of Fort Worth (the “city”) received a request for information pertaining to checks
issued by the city which remain outstanding and exceed 180 days of age. You claim some
-of'the submitted information is excepted from disclosure under sections 552.101 and 552.136
“of the Government Code. We have considered the exceptions you claim and reviewed the

submitted information.

Initially, you acknowledge, and we agree, the city failed to raise its claim under
section 552.101 of the Government Code within the statutory time period prescribed by
section 552.301(b) of the Government Code. See Gov’t Code § 552.301(b). Generally, a
governmental body’s failure to comply with section 552.301 results in the waiver of its
claims under the exceptions at issue, unless the governmental body demonstrates a
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State
Bd. of Ins., 797 $.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); see also Open Records Decision No. 630 (1994).
A compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
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Decision No. 150 at2 {(1977). Becausc section 552,101 of the Government Code can provide
acompelling reason to withhold information, we will consider the applicability of your claim
under this section, along with your timely-raised claim under section 552.136 of the
Government Code.

Next, you state the city will redact home telephone numbers and home addresses subject to
section 552.117 of the Government Code under section 552.024 of the Government Code.'
Section 552.117(a}(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, and family member information of current
or former officials or employees of a governmental body who request that this information
be kept confidential under section 552.024 of the Government Code. We note that an
individuai’s personal post office box nwmunber is not a “home address” and therefore may not
be withheld nnder section 552.117. See Gov’t Code § 552.117; Open Records Decision
No. 622 at 4 (1994) (legislative history makes clear that purpose of section 552.117 is to
protect public employees from beirg harassed at home) (citing House Committee on State
Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985)) (emphasis added). Therefore, the city
may not withhold the personal post office box numbers that you have marked for redaction
in Exhibit C under section 552.024 of the Govermment Code in conjunction with
section 552.117(a)(1) of the Government Code.

Section 552.101 of the Government Code excepts trom disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 182.052 of the Utilities Code provides, in relevant part:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the amounts
bitled to or coflected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
confidential.  However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.

b) A customer may request confidentiality by delivering to the
Yy req y oy &

government-operated utility an appropriatety marked form provided under
Subsecction (¢} 3) or any other written request for confidentiality.

See Gov'i Code § 552.024(c)(2) (if employee or official or former employee or official chooses not
to allow puislic access to his or her personal nformation, the governnienial body may redact the information
without the necessity of requesting a decision from this office).
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Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number, but does not include the
individual’s name. See id. § 182.051(4); see also Open Records Decision No. 625 (1994)
(construing statutory predecessor). We note a post office box number is not an address for
the purposes of section 182.052. Water service is included in the scope of utility services
covered by section 182,052, Util. Code § 182.051(3). Section 182.054 ofthe Utilities Code
provides six exceptions to the disclosure prohibition found in section 182.052. See id.
§ 182.054.

You state the information you have highlighted in yellow in Exhibit C-1 is the personal
information of individual customers who timely requested confidentiality under
section 182.052. You do not indicate any of the exceptions to confidentiality under
section 182.054 apply in this instance. Based on your representations and our review of the
information at issue, we agree, that except for the yellow-highlighted post office box
numbers, the city must withhold the addresses you have highlighted in yellow in Exhibit C-1
under section £52.101 of the Government Code in conjunction with section 182.052 of the
Utilities Code. However, as stated above, a customer’s name is not included in the definition
of personal information for purposes of section 182.052. Further, you have failed to
demonstrate the remaining vyellow-highlighted information is confidential under
section 182.052. Accordingly, the city may not withhold any portion of the remaining
information at issue under section 552.101 on that basis. “

Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). An access cevice number ig one that may be used to (1) obtain money,
goods, services, or another thing of value, or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrumment, and includes an account number. Id.
§ 552.136{a). Upon review, we conclude vou have failed to demonstrate how the check
numbers and check amounts you have marked in Exhibits C and C-1, or any of the remaining
information you have marked in Exhibit C, are access device numbers for purposes of
section 552.136 of the Government Code. Therefore, none of the information at issue may
be withheld under this exception.

In summary, except for the yellow-highlighted post office box numbers, the city must
withhold the addresses you have highlighted in yellow in Exhibit C-1 under section 552.101
of the Government Code in conjunction with section 182.052 of the Utilities Code. The
remaining information must be reieased to the requestor.

This letter ruling is limited to the particuler information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag state.tx.us’open/index _orl.php,
or call the Office of the Aftorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,
4

Amy L.5. Shipp

Assistant Attorney General
Open Records Division
ALS/H

Ref:  1D# 373040

Enc. Submitted documents

ce: Requesior
{w/o enclosures)




