
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 12, 2010

Mr. John C. West
General COlmsel
Office of the Inspector General
Texas Department of Criminal Justice
4616 West Howard Lane, Suite 250 .
Austin, Texas 78728

0R2010-03604

Dear Mr. West:

You ask whether certain information is subject to required public disclosure tmder· the
Public lllICirmati6iiAcf(the "ACt"), cnaptef5526fthe-GovermnentT6de.:YbUrrequesfwas·· -_... -- -.. -_ .. -
ass!gn~g ID# 372638.

The Texas Department of Criminal Justice (the "department") received two requests fi-om
the same requestor for medical, mental health, and other records regarding a named fonner

~~·~~~-~~~inmate:~~¥ou~state~the~department~wiH~provide~some~0Hhe~requested~inf0nnati0n·"t0~the~~~~·~~~

requestor, with certain infomlation redacted pursuant to section 552.147 ofthe Govemment
Code and the previous detemlination issued to the department in Open Records Letter

·--No:-200S:01067-(2005tl~Yotr·cla:im:-tlre-·submittedinvestigation-files-are··excepted··fi·om-····

lSection 552.147(b) of the Govenmlent Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision :5:om this
office under the Act. Open Records Letter No. 2005-01067 authorizes the department to withhold the present
and fonner home addresses and telephone munbers, social security numbers, and family member information
ofits current or fonner employees lUlder section 552.117(a)(3) ofthe Government Code, regardless ofwhether
the ClUTent or fonner employee complies with section 552.1175 ofthe Government Code, without the necessity
ofrequesting a decisionlU1der the Act. See Open Records Decision No. 673 (2001) (listing elements offirst
type ofprevious detenninationlU1der section 552.301(a) of the Government Code).
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disclosure lUlder sections 552.101, 552.108, and 552.134 of the Government Code.2 We
have considered the exceptions you claim and reviewed the submitted infonnation.

Initially, we note you have not submitted infonnation responsive to the request for medical
and mental health records. To the extent infonnation responsive to that request existed on
the date the department received this request, we assume you have released it. If you have
not released any such information, you must do so at this time. See Gov't Code
§§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (ifgovennnental body
concludes that no exceptions apply to requested infonnation, it must release infonnation as
soon as possible).

Next, you assert the employee shift rosters submitted in Exhibit C are excepted fi·om
disclosure pursuant to a previous determination issued by this office to the department in
Open Records Letter No. 2004-6370 (2004). That ruling serves as a previous detennination
under section 552.301(a) of the Government Code and allows the department to withhold

. shift rosters lUlder section 552.108(15)(1) of the Government Code without requesting an
attorney general decision. Therefore, pursuant to Open Records Letter No. 2004-6370, the
department may withhold the submitted shift rosters lUlder section 552.108(15)(1) of the
Govennnent Code.3 See Open Records Decision No. 673 (2001) (governmental body may
rely on previous deternlination when elements of law, fact, and circumstances have not
changed, decision concludes specific, clearly delineated category ofinfonnation is excepted,
and governmental body is explicitly informed it need not seek a decision from this office to

~.. _vyit11h.9ld il~f~11:Q~~0!!. in !~~SP()}~S~to fu~r~.E~g~le~1s)'.___ _ ~ _~~ ~~__ __

Section. 552.101of the Government Code excepts from disclosure "infol111ati011 considered .
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Cbde § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication

"~~~"~~-~~~6fwliicli~woli1(:rmniigl1ly~615jeCfi6ilableTcfarea§ona15lepefsoil;-arni~(2ris~ff6n)flegi1imate~~~o-~~~~~-

concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540· S.W.2d 668, 685
(Tex. 1976). Generally, only infol1nation that either identifies or tends to identify a victim

----~-~---------ofsexua[as-sauIforother-s-i:x'=ielated-offeiiseiiiusfbe-wltiUlilCfiliiclii-coimnon~law-prrvacf~~~---··----------

See Open Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). However, a
governmental body is required to withhold all ofthe infonnation at issue when the requestor
lmows the identity of the alleged sexual assault victim. See ORD 393. In tIns instance, the
requests and the s1.1bmitiediIif611nati()liiIidicatethe requestor knows the idelitity. of the

2Although you also raise section 552.111 ofthe Government Code, you have not submitted arguments
explaining how tins exception applies to the subnntted information. Therefore, we presume you have
witIldrawn your claim under tllis exception. See Gov't Code §§ 552.301, .302.

3As our ruling for tllis inf0l111ation is dispositive, we need not address your remaliling argtmlents
against disclosure for tllis li1fonnation.
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alleged sexual assault victim listed in file numbers IF.SA.0303 .2007.AH and 04-2066TDCJ.
Therefore, file numbers IF.SA.0303.2007.AH and 04-2066TDCJ must be withheld in their
entirety under section 552.101 ofthe Gove111ment Code in conjtmction with common-law
privacy.4

The remaining inf01111ation contains the named former inmate's fingerprints.
Section 552.101 also encompasses infonnation other statutes make confidential, such as
section 560.003 of the Govenllnent Code, which provides "[a] biometric identifier in the
possession of a govenllnental body is exempt from disclosure under [the Act]." Id.
§ 560.003; see id. § 560.001(1) ("biometric identifier" means retina oTiris scan, fingerprint,
voiceprint, or record of hand or face geometry). Section 560.002 provides, however, that
"[a] gove111mental body that possesses a biometric identifier of an individual ... may not
sell, lease, or otherwise disclose the biometric identifier to another person unless ... the
individual consents to the disc10sure[.J" Id. § 560.002(1)(A). Accordingly, we find a person,
or the person's authorized representative, has a right ofaccess tmder section 560.002(1)(A)
to that person's biometric information. hl this instance, the requestor has submitted a release
of infonnation signed by the named former imnate whose fingerprints are at issue that
authorizes the release ofall infonnation regarding the named former imnate to the requestor.
Thus, the requestor has a right of access to the named fonner inmate's fingerprints, which
.we have maJ."ked, tmder section 560.002(1)(A). Therefore, the department must release the
maJ."ked fingerprints to this requestor under section 560.002 ofthe Govermnent Code. See
Open Records Decision Nos. 613 at 4 (1993) (exceptions in Act cmmot impinge on statutory
right ofaCe_esoS to informatioJl), 451. (sp~CifI~_stClmtOD'right_of aQcess proyi~ion~ov_~rc;ome .
general exceptions to disclosure under the Act).

Section 552.134(a) of the Govemment Code relates to imnates of the department and
provides:

c~~~~·~~~~.~·-~.. ~.~.Except~as provraecCby~CSubseCfioii-(bJ 6i-bY-Sectioii-5-52~O~t9~Tor~flie-~~~~~_·~·_· ·__~c~·~-.~~.~

Govemment Code], inf01111ation obtained or maintained by the [department]
____________ . is~2f~eI'te~Lf!:om_[!".~gl:!!!Ie~p~~li~_~i_sclSlsur_~lIf.i!_i~i~f~11Eation a~.9_ut aI.1 _

inmate who is confined in a facility operated by or under a contract with the
department.

Gov't Code § 552.134(a). Section 552.134 is explicitly made subject to section 552.029,
which provides, in relevant part:

[n]otwithstaJ.lding [s]ection ... 552.134, the following information about an
imnate who is confined in a facility operated by or under a contract with the
[department] is subject to required disclosure under Section 552.021:

4As am lUling is dispositive, we need not address yom remaining argmnents against disclosme for tIns
infolTIlation.
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(8) basic infonnation regarding the death ofan imnate in custody, an
incident involving the use offorce, or an alleged crime involving the
inmate.

Id. § 552.029(8). Upon review ofthe remaining investigation file docmnents, we agree this
infonnation consists ofrecords peliaining to an individual confined as an inmate in a facility
operated by the department and is, therefore, subject to section 552.134. Although
section 552.023 of the Govenlll1ent Code gives a person a "special right of access, beyond
the right ofthe general public, to infonnation held by a govenlll1ental body that relates to the
person and that is protected from public disclosure by laws intended to protect that person's
privacy interests," we note section 552.134 does not protect only the inmate's privacy
interest. See id. § 552.023. Therefore, section 552.023 does not provide the requestor a
special right of access to the remaining submitted infonnation. We note the remaining
informationpertains to alleged crimes involving the named former inmate and other inmates.
Thus, in accordance·with section 552.029, the department must release basic information
about the alleged crimes involving inmates. Basic information includes the time and place
ofthe incident, names ofinmates and department officials directly involved, abriefnanative
of the incident, a brief description of any injuries sustained, and infonnation regarding
criminal charges or disciplinary actions filed as a result of the incident. Thus, with the
exception of basic infonnation, the department mustwithhold the remaining information
pu;su~tt6 section 55Z.134 of the doverm~ent-Code:5 .-. - .- -_. ---

In smnmary, pursuant to Open Records Letter No. 2004-6370, the department may withhold
the submitted shift rosters under section 552.108(b)(1) of the Government Code. The
department must withhold file lllunbers IF.SA.0303.2007.AH and 04-2066TDCJ mlder

~~-~~~~.~-.- ..----section~55Z:TOrortlwGoveii1DieIifC5aeiil c6lljuncfi61i-wit1n5oJifJ.norf:lawpnvacY:~~Witlr~~~~~~~··~
the exception of basic infonnation and the marked fingerprints, the department must

_~ _~it!~()!_d_tQ~E~l~~~~~~~_~l~f~~l1~!i_()~~I:>l.l~·SUall~t~_~~~!ion~?~·_L~~0 ~t~~e_~()~~11.~11~1~!~()~e-' .__________ _

TIns letter mling is limited to the particulal' infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding ally other information or any other circumstances.

TIns mling triggers importallt deadlines regal'ding the rights and responsibilities of the
govenlll1ental body and ofthe requestor. For mor~ infonnation concerning those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,

5As om lUling is dispositive, we need not address yom remaining argmnents against disclosme for
portions of this information.
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at (877) 673-6839. Questions concerning the allowable charges for· providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, tolLfree, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/dls

Ref: ID# 372638

Ene. Submitted documents

c: Requestor
(w/o enclosures)


