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Mr. David K. Walker
. County Attorney

Montgomely COlmty
207 West Phillips, Suite 100
Conroe, Texas 77301

0R2010-04030

Dear Mr. Walker:

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 373837.

The Montgomery County Constable's Office (the "constable") received a request for all
documents leading to the termination of the requestor's client, the requestor's client's
persOlmel file, and the constable's procedure manual. You state that the requestor's client's
persollilel file and the constable's procedure manual have been released to the requestor.
You claim that the submitted infonnation is excepted from disclosure under section 552.108
of the Governinent Code. We have considered the exception you claim and reviewed the
submitted infonnation.

Initially, we note, and you acknowledge, that the constable failed to complywith his deadline
under section 552.301(b) of the Government Code in requesting this decision. See Gov't
Code § 552.301(b). The submitted infonnation is therefore presumed to be public and must
be released, lmless there is a compelling reason to withhold any ofthe infonnation. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-FOli Worth 2005, no
pet.); Hancockv. StateBd. o/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ).
TIns statutOly presumption can generally be overcome when information is confidential by
law or third-party interests are at stake. See Open Records Decision· Nos. 630 at 3
(1994),325 at 2 (1982). You raise section 552.108 of the Govenunent Code, which is a
discretionary exception to disclosure that protects a governmental body's interests and may
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be waived. See Gov't Code § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108 subject to
waiver). Nevertheless, the interests under section 552.108 ofa governmental bodyother than
the one that failed to comply with section 552.301 can provide a compelling reason for
non-disclosure under section 552.302. See Open Records Decision No. 586 at 2-3 (1991).
You inform us that the Montgomery COlUlty District Attol11ey's Office (the "district
attol11ey") asserts a law enforcement interest in the infol111ation at issue. Therefore, we will
consider whether the constable may withhold the infOlmation on behalf of the district
attorney under section 552.108.

Section 552.101 ofthe Govel11ment Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision."t Gov't
Code § 552.101. TIlls exception encompasses inf01111ation that other statutes make
confidential, such as section 261.201 of the Family Code, which provides in part:

(a) [T]he following infOlmation is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or'suspected abuse or neglect made under this
chapter and the identity ofthe person malting the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and worltingpapers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You have submitted an affidavit from the district attol11ey stating
that the submitted infonnation relates to a pending case in which the district attol11ey is
preparing to file charges alleging injury to a child. See id. § 261.001 (1) (defilllng "abuse"
forpmposes ofFam. Code ch. 261); see also id. § 101.003(a) (defining "child" for purposes
of this section as person under 18 years of age who is not !md has not been ma..rried or who
has not had the disabilities of minority removed for general purposes). Based on the
submitted affidavit, and our review of the infonnation at issue, we find that the submitted
infol1nation is being used in an investigation under chapter 261 of the Family Code, so as to
fall witllln the scope of section 261.201(a). You have not indicated that the constable has
adopted a rule gove111ing the release ofthis type ofinfonnation. Accordingly, we assume no

IThe Office of the Attorney General will raise a mandatory exception on behalf of a govel11111ental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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such rule exists. Given this assumption, we conclude that the submitted infonnation is
generally confidential under section 261.201(a). See Open Records Decision No. 440 at 2
(1986) (construing statutory predecessor to section 261.201). However, section 261.201 of
the Family Code also provides that infonnation encompassed by subsection (a) may be
disclosed "for purposes consistent with [the Family Code] and applicable federal or state
law." Fam. Code § 261.201(a).

The submitted infonnation includes polygraph infonnation. Such records are govemed by
section 1703.306 of the Occupations Code, which also is encompassed by section 552.101
of the Govemment Code, and constitutes "applicable state law" for purposes of
section 261.201(a). Section 1703.306 provides in part:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose infonnation acquired from a polygraph
examination to another person other than:

(1) the examinee or· any other person specifically designated in
writing by the examinee[.]

Occ. Code § 1703.306(a)(1). The submitted records contain infonnation that was acquired
from a polygraph examination, and the requestor is an attorney for the polygraph examinee.
Thus, if the constable receives a written designation by the examinee pursuant to
section 1703.306(a)(1), and the constable detennines that disclosure ofthe infonnation is
consistent with chapter 261 of the Family Code, then the constable has the discretion to
release the polygraph infonnation, which we have marked, to this requestor pursuant to
section 1703.306(a)(1). See Open Records Decision No. 481 at 9 (1987) (predecessor to
section 1703.306 pennits, but does not require, examination results to be disclosed to
examinees). However, if the constable does not receive a written designation by the
examinee or detennines that disclosure ofthe polygraph infonnation is not consistent with
chapter 261 ofthe Family Code, then the constable must withhold the submitted infornlation
in its entirety pursuant to section 552.101 of the Govemment Code in conjunction with
section 261.201(a) of the Family Code.2

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation conceming those rights and

2As our lUling is dispositive, we do not address your argument against disclosure.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Bumett
Assistant Attomey General
Open Records Division

JB/dls

Ref: ID# 373837

Ene. Submitted documents

c: Requestor
(w/o enclosures)


