ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 25, 2010

Mr. John-Peter Lund

O’Hanlon, McCollom & Demerath

Counsel for Lancaster Independent School District
808 West Avenue

Austin, Texas 78701

OR2010-04206

Dear Mr. Lund:
You ask whether certain information is Subjedt to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 374217.

The Lancaster Independent School District (the “district™), which you represent, received a
request for eight categories of information, including all offense reports listing a named
individual as an offender or suspect, employment applications of all teachers the named
individual was accused of threatening, alternative education program information, district
policies, information pertaining to district police officers, and specified grievance letters.
You indicate some information responsive to the request pertaining to district police officers
does not exist.! You claim the submitted information is excepted from disclosure under
section 552.101 of the Government Code.> We have considered the exception you claim and
reviewed the submitted information.

'We note the Act does not require a governmental body to release information that did not exist when
it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dlsm d) Open Records Decision Nos. 605 at 2
(1992), 555 at 1 (1990) 452 at 3 (1986), 362 at 2 (1983)." ‘

?Although you also raise section 552.102 of the Government Code, you have provided no arguments
explaining how this exception is applicable to the submitted information. Therefore, we presume youno longer
assert this exception to disclosure. Gov’t Code §§ 552.301, .302.
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Initially, we note you have only submitted information responsive to one of the requested
categories for our review. Thus, to the extent any additional information responsive to the
instant request existed when the request was received, we assume it has been released. If
such information has not been released, then it must be released at this time. See Gov’t Code
§§552.301(a),.302; see also Open Records Decision No. 664 (2000) (if governmental body
concludes that no exceptions apply to requested information, it must release information as

soon as possib;le).

Next, we note you have submitted information that is not responsive to the instant request
as it was created after the date the request was received. This ruling does not address the
public availability of non-responsive information, and the district is not required to release
non-responsive information in response to this request. :

Next, you acknowledge, and we agree, the district failed to meet the deadlines prescribed by
section 552.301 ofthe Government Code in requesting a decision from our office. See Gov’t
Code § 552.301(e). Pursuant to section 552.302 of the Government Code, a governmental
body’s failure to comply with the procedural requirements of section 552.301 results in the
legal presumption that the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—
Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—
Austin 1990, no writ); see also Open Records Decision No. 630 (1994). A compelling
reason exists when third-party interests are at stake or when information is confidential under
other law. See Open Records Decision Nos. 630 at 3,325 at 2 (1982). As section 552.101
of the Government Code can provide a compelling reason to overcome the presumption of
openness, we will consider your argument under this section.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the: public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685

(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. See id. at 681-82. A compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). -Furthermore, a compilation of a private citizen’s criminal history is generally

not of legitimate concern to the public.
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The present réquest partially seeks the arrest records of a named individual. We find this
portion of the request requires the district to compile unspecified police records concerning
the named individual. Therefore, to the extent the district maintains law enforcement records
depicting the named individual as a suspect, arrestee, or criminal defendant, the district must
withhold such information under section 552.101 of the Government Code in conjunction
with common-law privacy. As our ruling is dispositive, we do not address your argument
against disclosure.

This letter rulir'ig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp:/www.oag.state.tx.us/open/index_orl.php,
or call the Ofﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Ana Carolina,}\f/ieira
Assistant Attorney General
Open Records Division
ACVl/eeg

Ref: ID# 37_4217

Enc. Submiff_ed documents

c: Reque‘sfbr
(w/o enclosures)




