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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT-

March 25, 2010

Mr. B. Chase Griffith

Attorney for the City of Flower Mound
Brown & Hofmeister, L.L.P. '

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2010-04241

Dear Mr. Grifﬁth:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 373601.

The Flower Mound Police Department (the “department”), which you represent, received
a request for information pertaining to the dismissal, resignation or departure, and
disciplinary actions or investigations of a named former officer. You state the department
has released most of the requested information. You claim the submitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
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Code § 552.101. Section 552.101 encompasses information made confidential by other

statutes, such as chapter 611 of the Health and Safety Code. Section 611.002 provides in
pertinent part: '

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.
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Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Section 611.001 defines a “professional” as (1) a person authorized to
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes
is authorized, licensed, or certified. See id. § 611.001(2). Upon review, we find a portion
of the submitted information, which we have marked, consists of a mental health record that
is subject to chapter 611 of the Health and Safety Code. Accordingly, the department must
withhold the marked mental health record under section 552.101 of the Government Code
in conjunction with section 611.002 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses information protected by
common-law privacy. For information to be protected from public disclosure by the
common-law right of privacy, the information must meet the criteria set out by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976). In Industrial Foundation, the Texas Supreme Court stated
information is excepted from disclosure if (1) the information contains highly intimate or
embarrassing facts, the release of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. 540 S.W.2d
at 685. To demonstrate the applicability of common-law privacy, both prongs of this test
must be demonstrated. See id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683. This office has also found information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and, therefore, generally not protected from disclosure under common-law privacy. See
Open Records Decision Nos. 470 (1987) (public employee’s job performance does not
generally constitute employee’s private affairs), 455 (1987) (public employee’s job
performance or abilities generally not protected by privacy), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope of public employee privacy is narrow). Generally,
only highly intimate information that implicates the privacy of an individual is withheld.
However, in certain instances, where it is demonstrated the requestor knows the identity of
the individual involved, as well as the nature of certain incidents, the entire report must be
withheld to protect the individual’s privacy. We understand you to argue the remaining
information must be withheld in its entirety on the basis of common-law privacy. However,
you have not demonstrated, nor does it otherwise appear, this is a situation in which the
entirety of the information at issue must be withheld on the basis of common-law privacy.
Upon review, we find portions of the remaining information are highly intimate or
embarrassing and not of legitimate public concern. Thus, the department must withhold the
information we have marked in the submitted documents, as well as the entire video
recording and the information we have noted within the submitted audio recordings, under
section 552.101 of the Government Code in conjunction with common-law privacy.
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However, we find the remaining information is not highly intimate or embarrassing or is of
legitimate public interest. Thus, no portion of the remaining information may be withheld
under section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses section 371.206 of the Finance
Code, which states:

Information obtained during an examination or inspection authorized by this
subchapter is confidential and privileged except for use by the [consumer
credit] commissioner or in a criminal investigation or prosecution.

Fin. Code § 371.206. Additionally, section 371.204 of the Finance Code requires a
pawnbroker to allow a peace officer to inspect the pawnbroker’s books, accounts, papers,
correspondence, or other records that relate to the business of the pawnbroker at any
reasonable time without judicial writ or other process. See id. § 371.204. Upon review, we
find a portion of the remaining information, which we have marked, may have been acquired
from a department inspection of pawn shop records authorized under section 371.204.
Accordingly, to the extent the marked information was acquired from a department
inspection of pawn shop records authorized under section 371.204, we conclude the
information we have marked is confidential pursuant to section 371,206 of the Finance Code,
and must therefore be withheld under section 552.101 of the Government Code. However,
if the marked information was not acquired from a department inspection of pawn shop
records authorized under section 371.204, then it is not confidential pursuant to
section 371.206 of the Finance Code and may not be withheld on that basis.

We note section 552.130 of the Government Code is applicable to portions of the remaining
information.! Section 552.130 provides information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). Upon review, we find
portions of the remaining information consist of Texas motor vehicle record information.
Accordingly, the department must withhold the Texas motor vehicle record information we
have marked in the submitted documents, as well as the information we have noted within
the submitted audio recordings, under section 552.130. '

In summary, the department must withhiold the marked mental health record under
section 552.101 of the Government Code in conjunction with section 611,002 of the Health
and Safety Code. The department must withhold the information we have marked within the
submitted documents, as well as the entire video recording and the information we have
noted within the submitted audio recordings, under section 552.101 of the Government Code

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos, 481 (1987), 480
(1987), 470 (1987). :
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in conjunction with common-law privacy. To the extent the information we have marked
was acquired from a department inspection of pawn shop records authorized under
section 371.204 of the Finance Code, it must be withheld under section 552.101 of the
Government Code in conjunction with section 371.206 of the Finance Code. The department
must withhold the Texas motor vehicle record information we have marked in the submitted
documents, as well as the information we have noted within the submitted audio recordings,
under section 552.130 of the Government Code. The remaining information must be
released.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag,state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

oo Mo d—

Claire V. Morris Sloan

Assistant Attorney General

Open Records Division /
CVMS/jb

Ref: ID# 373601

Enc. Submifted documents

c Requestor
(w/o enclosures)

2We note the information being released contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).




