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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 26,2010

Mr. Ronald J. Bounds
Assistant City Attomey
City of Corpus Cln-isti
P.O. Box 9277
Corpus Christi, Texas 78469~9277.

0R20l0-04298

Dear Mr. Bounds:

You ask whether certain infol111ation is subject to required public disclosure under the
Public Infomlation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 373866.

The City ofCorpus Christi (the "city") received a request for all bids for wrecker service for
specified city vehicles that were solicited from area towing companies for the years 2000
to 2009. You state some of the responsive; information will be made available to the
requestor. Although you take no positionl"egal:ding the public availability ofthe submitted
infol111ation, you state its release may hl1plicate the rights of the third parties whose
infomlation has been reql}ested Accordingly,you state;. and provide documentation
showing, that' you have notified Sanford's Wrecker Service; Amey's Wrecker Service;
Statewide Wrecker Service ("Statewide"); BratCorporation d/b/a Autotowl1 Towing; WDH
Enterprises, Inc., d/b/a Erika's Wrecker, H & H Towing, and Holly Auto Sales; and Mr.
David R.Resendez and Mr. Raymond Schaalman, Inc., d/b/a Apollo Towing/Easy Rider
Wrecker Service ("Apollo") of their right to submit arglU11ents to this office as to why their
submitted infonnation should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
govel11mental body to rely on interested third party to raise and explain applicability of
excep~ionin the Act in certain circumstances). We have received comments from Statewide
and Apollo. We have reviewed the submitted arguments and the submitted infomlation.
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Initially, we note that an interested third party is allowed ten business days after the date of
its receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons,
ifany, as to why requested infol1nation relating to it should be withheld from disclosure. See
Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
correspondence from the remaining third parties explaining whytheir info1111ation should not
be released. Thus, we have no basis for concluding that any portion of the submitted
information pertaining to these companies constitutes proprietary infol111ation, and the city
may not withhold any portion oftheir information on that basis. Cf Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of conm1ercial or financial infol1nation, paliy
must show by specific factual evidence, not conclusory or generalized allegations, that
release ofrequested infol1nation would cause that party substantial competitive hal1n), 552
at 5 (1990) (party must establish primajacie case that infol1nation is trade secret), 542 at 3.

Next, we address the arguments ofthe third parties who submitted comments. Statewide and
Apollo assertthat some or all oftheir proposals are confidential under section 552.101 ofthe
Govemment Code, which excepts :6..om disclosme "infol1nation considered to be confidential
by law, either constitutional, statutory, or by judicial decision."] Gov't Code § 552.101.
Specifically, Statewide contends that its tax retu111 infOlmation is confidential lmder
section 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United
States Code, ;which renders tax retlU11 information confidential. See Atto111ey General
OpinionH-1274 (1978) (taxretlU11s). Section 6103(b) defines thetelm "retu111infOlmation"
as:

a taxpayer's identity, the natme, source, or alnOlmt ofhis income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net wOlih, tax
liability, tax withheld, deficiencies, overassessments, or tax payments ... or
any other data, received by, recorded by, prepared by, fU111ished to, or
collected by the Secretary [of the Internal Revenue Service] with respect to
a return or with respect to the detern1ination of the existence, or possible
existence, of liability ... for any tax, penalty, interest, fine, forfeitme, or
other imposition, or offense[.]

See 26 U.S.C.§ 6103(b)(2)(A). Federal comis have construed the tern1 "retu111 info1111ation"
expansively to include any infol1nation gathered by the Inte111al Revenue Service regarding
a taxpayer's liability under title 26 ofthe United States Code. See Mallas v. Kolak, 721 F.
Supp. 748, 754 (M.D.N.C. 1989), ajJ'dinpart, 993 F.2d 1111 (4th Cir. 1993). Upon review,
we find the city must withhold the 1040 form we have marked in Statewide's info1111ation,
as well as th6 1120S f01111 we have marked in the remaining information, pmsuant to
section 552.101 ofthe Gove111ment Code in conjlmction with section 6103(a) oftitle 26 of

'We note that Statewide asserts it does not object to the release of the bid tabulations taken fro111 its
submitted bid sheets.
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the United States Code.2 As we our able to make this determination, we do not address
Statewide's other arglU11ent against disclosure of its tax return infonnation.

Section 552.101 also encompasses the doctrine of conunon-law privacy, which protects
information tliat (1) contains highly intimate or emban-assing facts, the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found. v. Te.x. Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of conm10n-law privacy, both prongs of this test must be
established. Id. at 681-82. This office has found that personal financial inforn1ation not
related to a financial transaction between an individual and a govenunental body is intimate
and embarrassing and ofno legitimate public interest. See Open Records Decision Nos. 545
(1990) (defen-ed compensation inforn1ation, mortgage payments, assets, bills, and credit
history protected under common-law privacy), 373 (1983) (sources ofincomenotrelated to
financial transaction between individual and govermnental body protected under
common-law privacy). We have marked personal financial infonnation peliaining to
Apollo's employees that the city must withhold lU1der section 552.101 ofthe Govenm1ent
Code in conjunction with cOllli110n-law privacy. None of the remaining infonnation
pertaining to Apollo is i:l'ltimate or emban-assing, however, and it may not be withheld on the
basis of comnl0n-law privacy. Further, Apollo does not inforn1 us of any specific law, nor
are we aware. of a specific law, that makes any portion of its remaining infonnation
confidentiallinder section 552.101. See Open Records Decision Nos. 600 at 4 (1992)
(constitutional privacy), 478 at 2 (1987) (statutory confidentiality). Therefore, the city may
not withhold any portion of Apollo's remaining infonnation under section 552.101 of the
Govenm1ent Code.

Statewide and Apollo also raise section 552.11 0 of the Govenunent Code for portions of
their submitted inforn1ation. Section 552.110 ofthe Govenunent Code protects: (1) trade
secrets, and (2) conunercial or financial infonnation, the disclosure of which would cause
substantial competitive hann to the person from whom the infonnation was obtained. See
Gov't Code § 552.110(a), (b). Section 552.110(a) protects the propeliy interests of private
pmiies by excepting from disclosure trade secrets obtained :5:om a person and privileged or
confidential by statute or judicial decision. See id. § 552.110(a). A "trade secret"

may qmsist of any fonnula, pattern, device or compilation of infol111ation
which~js used in one's business, and which gives [one] an oppOliunity to
obtain~.an advantage over competitors who do not lmow or use it. It may be
a formula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
custOIJ,1ers. It differs :5:om other secret inforn1ation in a business in that it is

2The Office of the Attorney General will raise a mandatory exception like section 552.101 on behalf
of a govemmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).
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not simply infonnation as to single or ephemeral events in the conduct ofthe
busini,ss, as for example the amount or other tenns of a secret bid for a
contract or the salmy of celiain employees. . .. A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as for example, a machine or fOl11.1ula for
the production of ml article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detel11lining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in detel11lining whether infol11lation qualifies as a trade
secret 1

(1) th~ extent to which the infonnation is lmown outsid,e of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infonnation;

(4) the value of the infonnation to [the company] mld to [its] competitors;

(5) the amount ofeffOli or money expended by [the compmly] in developing
this infol111ation; and

(6) tl~e ease or difficulty with which the infonnation could be properly
acquil:~d or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that il~fonnation subj ect to the Act is excepted as a trade secret if aprima facie case
for exemption" is made and no m-glU11ent is submitted that rebuts the claim as a matter oflaw.
See Open Records Decision No. 552 (1990). However, we cmmot conclude that
section 552. 110(a) is applicable unless it has been shown that the infonnationmeets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. See Open Records Decision No. 402 (1983). We note that pricing
infonnation peliaining to a pmiiculm- contract is generally not a trade secret because it is
"simply infonnation as to single or ephemeral events in the conduct ofthe business," rather



Mr. Ronald J. Bounds - Page 5

than "a process or device for continuous use in the operation of the business."
RESTATEMENT OF TORTS § 757 cmt. b (1939); see Huffines, 314 S.W.2d at 776; Open
Records Decision Nos. 319 at 3 (1982),306 at 3 (1982).

Section 552.110(b) protects "[c]onm1ercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive h81111 to the person from whom the information was obtained[.]" Gov't Code
§552.11 O(b). This exception to disclosure requires a specific factual or evidentiaryshowing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release ofthe infonnation at issue. See ieZ.; ORD 661 at 5-6.

We understa1;td Apollo to contend that the release of its info1111ation would discourage
vendors such as Apollo from conducting business with govenm1ental entities, thus impairing
the competitive position ofTexas agencies on future projects. In adv811cing'this argument,
Apollo appears to rely on the test peliaining to the applicability of the section 552(b)(4)
exemption under the federal Freedom ofInfo1111ation Act to third-p81iy info1111ation held by
a federal agency, as announced in National Parks. See also Critical Mass Energy Project
v. Nuclear Regulatory C0711711 'n, 975 F.2d 871 (D.C. Cir. 1992) (conunercial infonnation
exempt from disclosure if it is voluntarily submitted to govenm1ent and is of a kind that
provider would not customarilymake available to public). Although this office once applied
the National Parks test under the statutory predecessor to section 552.110, that standard was
oveliurned by the Third Court of Appeals when it held National Parks was not a judicial
decision within the meaning of fonner section 552.110. See Birnbaum v. Alliance ofAm.
Insurers, 994 S.W.2d 766 (Tex. App.-Austin 1999, pet. denied). Section 552.110(b) now
expressly states the standard to be applied and'requires a specific factual demonstration that
the release ofthe infonnation in question would cause the business enterprise that submitted
the inforn1aticin substantial competitive hann. See ORD 661 at 5-6 (discussing enactment
of section 552.11 O(b) of the Govenunent Code by Seventy-sixth Legislature). Thus, t11e
ability of a goyenm1ental body to continue to obtain infonnation from private p81iies is not
a relevant cOIisideration under section 552.11 O(b). IeZ. Therefore, we will consider only
Apollo's interests in its infonnation.

Upon review, we find that Statewide has established that a pOliion of its infonnation, which
we have marked, is a protected trade secret. Accordingly, the city must withhold this
infol111ation under section 552.11 O(a) ofthe Govenunent Code. However, Statewide has not
demonstrated that any ofthe remaining infonnation it seeks to withhold, and Apollo has not
demonstrated that any ofthe info1111ation it seeks to withhold, constitutes a trade secret, nor
demonstrated the necessary factors to establish a trade secret claim. See ORD 552 at 5-6.
Thus, the citymaynot withhold any ofthe remaining inforn1ationpertaining to Statewide 811d
Apollo under ~ection 552.110(a) ofthe Govenm1ent Code. We fmiher find that Apollo has
established thClt the release ofsome ofits pricing info1111ation, which we have marked, would
cause its company substantial competitive ha1111. Therefore, the city must withhold the
marked infornlation under section 552.11 O(b) ofthe Government Code. However, we note
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that the pricing infonnation ofa winning bidder, such as Apollo with respect to some ofthe
bids at issue, IS generally not excepted under section 552.11 O(b). This office considers the
prices charge~ in gove111ment contract awards to be a matter of strong public interest. See
Open Records Decision No. 514 (1988) (public has interest in lQ10wing prices charged by
gove111ment contractors); see generally Freedom ofInfonnation Act Guide & Privacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom ofInf01111ation Act reason
that disclosure ofprices charged govenm1ent is a cost of doing business with goverm11ent).
Therefore, the city may not withhold Apollo's pricing inf01111ation on contracts for which it
was the winning bidder. Fmiher, we find that Statewide and Apollo have not made the
specific factual and evidentiary showing required by section 552.110(b) that release ofthe
remaining inf01111ation they seek to withhold would cause their companies substantial
competitive harm. See ORD 661. Therefore, the city may not withhold any portion of the
remaining inf01111ation peliaining to Statewide and Apollo under section 552.11 O(b) of the
Govenunent Code.

Section 552.130 ofthe Gove111ment Code excepts from disclosure inf01111ation that relates
to a motor v6hicle operator's or driver's license or pe1111it or a motor vehicle title or
registration i$sued by an agency of this state. See Gov't Code § 552. 130(a)(1), (2).
Statewide contends, and we agree, that a pOliion of its infonnation is confidential lmder
section 552.130. Accordingly, we have marked motor vehicle record infonnation in the
submitted documents pe1iaining to Statewide, as well as in the infonnation peliaining to the
other third pmiies, that is subject to .section 552.130.3 We note, however, that
section 552.130 does not encompass motor vehicle record inf01111ation of other states. It is
lU1clear if some of the submitted motor vehicle record inf01111ation was issued by a Texas
agency. Therefore, to the extent the infonnation we have marked was issued by an agency
of this state, the city must withhold this information pursuant to section 552.130 of the
Gove111ment Code.4 The city may not withhold any information that does not pertain to
motor vehicle record information issued by an agency of the State of Texas lmder
section 552.130.

Statewide rais~s section 552.147 ofthe Govenunent Code for the social security numbers in
its submitted p:roposal. We note that section 552.147(b) authorizes a govenm1ental body to
redact a socia~ security number of a living person from public release without requesting a
decision from, our office. IeZ. § 552.147(b). Thus, the city may withhold this infonnation
under section 552.147.

3The Office of the Attomey General will raise a mandatory exception like section 552.130 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govemmental bodies authorizing them to withhold ten categories ofinfonnation, including Texas driver's
license numbers and license plate numbers lUlder section 552.130 of the Government Code, without the
necessity of requ~stingan attomey general decision.
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In summary, the city must withhold the infomlation we have marked under section 552.101
ofthe Government Code in conjunction with section 61 03(a) oftitle 26 ofthe United States
Code and the ~octrine ofcommon-law privacy. The city must withhold the infonnation we
have marked imder sections 552.110(a) and (b) of the Govenmlent Code. The city must
withhold the 1110tor vehicle record infomlation we have marked under section 552.130 0f the
Govemment Code, to the extent the information was issued by a Texas agency. The city
may withhold social security numbers in the submitted information under section 552.147.
The remaining information must be released.

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstmlces.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenmlental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenmlent Hotline, toll free,
at (877) 673")6839. Questions conceming the allowable charges for providing public
infomlation u\lder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Pamela Wissemann
Assistant Attomey General
Open Records Division

PFW/cc

Ref: ID# 373866

Enc. Subm~Jted documents

c: Reqllestor
(w/o enclosures)

cc: Mr. Randy Joe Dees
Statewide Wrecker Service
5033 Ambassador Row
Corpus Christi, Texas 78416-2103
(w/o enclosures)

i
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Mr. Stephen J. Chapman
Chapman Law Fiml
555 North Carancahua
Tower II, Suite 1200
Corpus Clu"isti, Texas 78478
(w/o enclosures)

Ms. Erika Amey
Sanford's Wrecker Service
3902 Bratton Road
Corpus Christi, Texas 78413
(w/o enclosures)

Mr. Sanford Amey
Amey1s Wrecker Service
3918l;?rattonRoad .
Corpus Clu'isti, Texas 78413
(w/o enclosures)

Mr. Robed W. Ford
Ms. Elizabeth Ford
Brat Corporation d/b/a Autotown Towing
538 McBride Lane
Corpus Clu"isti, Texas 78408
(w/o enclosures)

Mr. D,:ll1iel Puckett
WDHEnterprises, Inc.
4A's Enterprises, Inc.
d/b/a Erika's Wrecker, H&H Towing, Holly Auto Sales
P.O. Box 271214
Corpus Christi, Texas 78427-1214
(w/o eilclosures)

Mr. Dave R. Resendez and Mr. Raymond Schaalman, Inc.
d/b/a Apollo Towing/Easy Rider Wrecker Service
6342 Harwick
Corpus Clu'isti, Texas 78417
(w/o enclosures)


