
GREG ABBOTT

March 29,2010

Mr. Gary Hen~'ichson

Assistant City Attorney
City of McAllen
P.O. Box 220
McAllen, Texas 78505-0220 .

Dear Mr. Henrichson:

. : .,

0R2010-04389

You ask whether certain infornlation is subj ect to required public disclosure under the
Public Infornlation Act (the' 'Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# p3987 (McAllen ID No. W001741-120809).

The City of McAllen (the "city") received a request for any correspondence or memoranda
regarding the requestor during a specified time period. 1 You claim that the submitted
infonnation is excepted from disclosurel!nder sections 552.101 and 552.151 of the
Govennnent Code. We have considered the exceptions you claim and reviewed the
submitted infornlation.

Initially, we note that section 552.301(b) of the Govenmlent C'ode requires a govennnental
body that desires to withhold infonmition under the Act to ask for the attomey general's
decision and state the exceptions that apply no later than ten business days after the date of
receiving the written request. You state the city received the instant request for information
on December 8, 2009. This office does not count any holidays, including skeleton crew days
observed by 9- govenmlental body, as business days for the purpose of calculating a
govenmlental body's deadline under the Act. You inform us that December 24 and 25, 2009,
and January 1-: 2010 were city holidays. You also infornl us that the city observed skeleton

IWe note the city asked for and received clarification regarding this request. See Gov't
Code § 552.222(1;» (providing that ifrequest for information is lmclear, govemmental body may ask requestor
to clarify the request).

POST OFFICE Box 12548, AUSTIN, TEXAS 78:711:2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employment OppOrtJInif)' Emp/oya. Prinud 01/ Recycled Papa



Mr. Gary Henrichson - Page 2

days from December 21 thTough December 23,2009 and again from December 28 thTough
December 31, 2009. The city sought clarification from the requestor regarding the request
on December 28,2009, and the requestor responded on January 6,2010. See Gov't Code
§552.222(b) (governmental bodymay conu11l111icate with requestor for purpose ofclarifying
or narrowing request for infonl1ation). Accordingly, as we have no indication that the city
acted in bad faith in seeking clarification in this case, we consider the city's ten-day period
for requesting a decision under section 552.301(b) to have conm1enced on January 6,2010,
the date of the city's receipt ofthe requestor's response to the request for clarification. See
City ofDallas v. Abbott, No. 07-0931,2010 WL 571972, at *3 (Tex. February 19, 2010)
(holding that when agovenul1ental entity, acting in good faith, requests clarification or
narrowing of an unclear or overbroad request for public infonl1ation, the ten-day period to
request an attol11ey general ruling is measured from the date the request is clarified or
narrowed). Accordingly, as the envelope containing your brief requesting a decision from
this office is p9stmarked January 19, 2009, we consider the city's request to have been timely
made.

~

Section 552.101 ofthe Govenm1ent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision.;' Gov't
Code §552.101. TIns section encompasses infonl1ation that other statutes make confidential,
such as section 143.089 of the Local Govenm1ent Code. We understand the city is a civil
service city under chapter 143 ofthe Local Govel11ment Code. Section 143.089 provides for
the existence Of two different types ofpersOlmel files relating to a firefighter: one that must
be maintained as part of the firefighter's civil service file and another the fire department
may maintain for its own intel11al use. See Local Gov't Code § 143.089(a), (g). Under
section 143.089(a), the firefighter's civil service file must contain certain specified items,
including cOlllil1endations, periodic evaluations by the firefighter's supervisor, and
documents relating to any misconduct in which the fire department took disciplinary action
against the fin:lfighter under chapter 143 ofthe Local Government Code. Id. § 143.089(a)(1 )­
(2). Chapter 143 prescribes the following types ofdisciplinary actions: removal, suspension,
demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attol11ey General Opinion
JC-0257 (wri~~en reprimand is not disciplinary action for purposes of Local Gov't Code
chapter 143). p1 cases in which a fire department investigates a firefighter's misconduct and
takes disciplinary action against a firefighter, it is required by section 143.089(a)(~) to place
all investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and doclUl1ents oflike nature
from individuals who were not in a supervisory capacity, in the firefighter's civil service file
maintained under section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113, 122
(Tex. App.-Austin 2003, no pet.). All investigatory materials in a ~ase resulting in
disciplinary action are "from the employing department" when they are held by or are in the
possession ofthe depaliment because ofits investigation into a firefighter's misconduct, al1d
the department must forward them to the civil service commission for placement in the civil
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service persOl1.nel file. 2 IeZ. Such records may not be withheld under section 552.101 of the
Govel11ment Code in conjunction with section 143.089 ofthe Local Govenmlent Code. See
Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990).

However, a document relating to a firefighter's alleged misconduct may not be placed in his
civil service file ifthere is insufficient evidence to sustain the charge ofmisconduct. Local
Gov't Code §143.089(b). Infol111ation that reasonably relates to a firefighter's employment
relationship with the fire depmiment and that is maintained in a fire department's intel11al file
pursuant to 143.089(g) is confidential and must not be released. City ofSan Antonio v. Tex..
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

You have sub1l1itted tln'ee doclU11ents to this office peliaining to the named individual. We
understand that the submitted information is maintained in the city's fire department's
intel11al files pursuant to section 143.089(g). However, you do not infol111 us whether
disciplinary action was taken against the firefighter whose information is at issue.
Accordingly, we must rule conditionally. To the extent the infol111ation at issue is not related
to disciplinary action taken against the firefighter under chapter 143, we conclude that the
infol111ation must be withheld fi.-om disclosure under section 552.101 of the Govennnent
Code in conjunction with section 143.089(g) ofthe Local Govel11ment Code. To the extent
the infonnation at issue is related to disciplinary action taken against the firefighter under
chapter 143, the infol111ation may not be withheld under section 552.101 in conjunction with
section 143.089(g) and must be placed in the fire fighter's civil service file under
section 143.089(a).' To the extent the infol111ation at issue may not be withheld under
section 143.089(g), we address your remaining arguments.

You also ra'ise section 552.101 of the Govel11ment Code in conjunction with
section 143 .1~14 ofthe Local Govenmlent Code. We note that subchapter G ofchapter 143,
which includqs section 143.1214, generally applies only to municipalities with a population
ofl.5 million or more. See Local Gov't Code § 143.101(a). As the city is not a municipality
with a populatiOll of 1.5 million or more, section 143.1214 is inapplicable. Therefore, none
of the infol111ation at issue may be withheld under section 552.101 on the basis of
section 143.1214.

You also raise section 552.151 of the Govenmlent Code, which provides as follows:

Infol111ation iIi the custody of a govel11mental body that relates to an
employee or officer of the govel11mental body is excepted fi.-om the
requirements of Section 552.021 if, under the specific circumstances

2Section 143.089(g) requires a police or fIre depmiment that receives a request for infOlmation
maintained in a {Ile llllder section 143.089(g) to refer that person to the civil service director or the director's
designee.



Mr. Gary Hemichson - Page 4

pertaining to the employee or officer, disclosme of the info1111ation would
subject the employee or officer to a substantial threat of physical ha1111.

Ie!. § 552.151. Upon rev'iew, we find you have failed to demonstrate that release of the
submitted information would subject an employee or an officer of a govenmlental body to
a substantial tlll"eat ofphysical harm. Therefore, we conclude section 552.151 is inapplicable
to the submitted information, and the city may not withhold any portion of the submitted
information oh that basis.

In sunmlary, to the extent the infonnation at issue is not related to disciplinary action taken
against the firefighter under chapter 143, we conclude that the info1111ation must be withheld
from disclosme under section 552.101 of the Govenmlent Code in conjunction with
section 143.089(g) of the Local Govenmlent Code. To the extent the inf0l111ation at issue
is related to disciplinary action taken against the firefighter under chapter 143, the
infomlation must be placed in the fire fighter's civil service file under section 143.089(a) and
released to the requestor.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinati011 regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govermnental;body and ofthe requestor. For more infomlation concerning those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govermnent Hotline, toll free,
at (877) 673-,6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 373987

Ene. Submitted documents

c: Requestor
(w/o enclosures)


