]

ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

March 29, 2010 .

Ms. Leslie McCollom

for Lancaster Independent School District
O'Hanlon, McCollom & Demerath

808 West Avenue

Austin, Texas 78701

OR2010-04401

Dear Ms. McCollom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 373985. '

The Lancaster Independent School District (the “district™), which you represent, received two
requests for all calls dialed and received by a named officer on a specified date, videos of a
second named officer restraining a student, arrest reports and witness statements surrounding
the arrest of the second named officer, and documents where the second named officer was

charged with a felony. You claim the submitted.information is excepted from disclosure .. . . .

under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note section 552.301(b) of the Government Code requires a governmental body
that desires to withhold information under the Act to ask for the attorney general’s decision
and state the exceptions that apply no later than ten business days after the date of receiving
the written request. In this instance, the district received the request for information on
December 14, 2009. You state, and provide documentation showing, the district’s offices
‘were closed for business between December 19, 2009, and January 3, 2010, and on
January 18, 2010. You state the district requested and received clarification of the request
on January 5, 2010. See Gov’t Code § 552.222(b) (governmental body may communicate
with requestor for purpose of clarifying or narrowing request for information). Accordingly,
as we have no.indication the district acted in bad faith in seeking clarification in this case,
we consider the district’s ten-day period for requesting a decision under section 552.301(b)
to have commenced on January 5, 2010, the date of the district’s receipt of the requestor’s
response to the request for clarification. See City of Dallas v. Abbott, No. 07-0931, 2010
WL 571972, at *3 (Tex. February 19, 2010) (holding when a governmental entity, acting in
good faith, requests clarification or narrowing of an unclear or overbroad request for public
information, the ten-day period to request an attorney general ruling is measured from the
date the request is clarified or narrowed). Accordingly, as the envelope containing your brief
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requesting a decision from this office is postmarked January 20, 2010, the tenth business day,
we consider the district’s request to have been timely made. See Gov’t Code § 552.308(a)(1) .
(prescribing standards for timeliness of action by United States Postal Service or common

or contract carrier).

We next turn to your arguments against disclosure of the submitted information.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
raise section 552.101 in conjunction with the Health Insurance Portability and Accountability
Act of 1996 (“HIPAA”) for portions of the submitted information. At the direction of
Congress, the Secretary of Health and Human Services (“HHS”) promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. See HIPAA, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, a covered entity may not use or disclose protected health information,
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R.
§ 164.502(a).-

This office has addressed the interplay of the Privacy Rule and the Act. Open Records
Decision No. 681 (2004). In that decision, we noted section 164.512 of'title 45 of the Code

~of Federal Regulations provides a covered entity may use or-disclose protected health -~ -

‘information to the extent such use or disclosure is required by law and the use or disclosure

complies with-and is limited to the relevant requirements of such law. See 45 C.F.R.
§ 164.512(a)(1). We further noted the Act “is a mandate in Texas law that compels Texas
governmental bodies to disclose information to the public.” See Open Records Decision
No. 681 at 8 (2004); see also Gov’t Code §§ 552.002, .003, .021. We therefore held the
disclosures under the Act come within section 164.512(a). Consequently, the Privacy Rule
does not make information confidential for the purpose of section 552.101 of the
Government Code. See Abbott v Tex Dep't of Mental Health & Mental Retardation, 212
S.W.3d 648 (Tex. App.—Austin 2006, o pet.); ORD 681 at 9 (2004); see also Open
Records Decision No. 478 (1987) (as general rule, statutory confidentiality requires express
language making information confidential). Because the Privacy Rule does not make
confidential information that is subject to disclosure under the Act, the district may not
withhold the information at issue on that basis.

You also claim the submitted information is excepted from required disclosure by
section 552.108 of the Government Code. Section 552.108(a)(1) excepts from disclosure
“[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if: (1) release of the information would interfere
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with the detection, investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). A
governmental body claiming section 552.108 must reasonably explain how and why this
exception is applicable to the information at issue. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You have provided our office with
a statement from the Dallas County Criminal District Attorney’s Office objecting to the
release of the submitted information because there is an ongoing criminal investigation and

-release of the information would interfere with the investigation or prosecution of a crime.
See Open Records Decision No. 474 at 4-5 (1987). Based upon this representation, we
conclude release of the submitted information will interfere with the detection, investigation,
or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active
cases). Thus, section 552.108(a)(1) is applicable to the submitted information.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of basic information, you may withhold the
submitted information under section 552.108(a)(1). '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http.//www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Administrator of the Office of
-the Attorney General, toll free at (888) 672-6787. '

Sincerely,

[hane WS X~

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/jb
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Ref: ID# 373985
Enc. Submitted documents

c: Requestor
(w/o enclosures)




