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0R2010-04469

Dear Ms. Curtis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 374291.

The Hunt Memorial Hospital District (the "district"), whichyou represent, received a request
for a specified contract and RFP responses, proposals, and pricing quotes from the other non-

...WihIiilig bidders:-Youstate·youdonotmaintainTespOl1seS; proposals;-orpricing quotes
responsive to this request. 1 Although you take no position with respect to the public
availability of the submitted information, you indicate its release may implicate the
proprietary interests of MedAssets Supply Chain Systems, LLC ("MedAssets").
Accordingly, you state, and have provided documentation showing,you notified MedAssets
of the request and of its right to submit arguments to this office as to why the submitted
information should not be released. See Gov't Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (determining statutory pI:edecessor to section 552.305 permits
govemmental body to rely on interested third party to raise and explain the applicability of
exception to disclose tmder Act in certain circumstances). We have reviewed the submitted
infOlmation.

IWe note that the Act does not require a govemmental body to release information that did not exist
when a request for information was received or to prepare new information in response to a request. See Econ.
Opportunities Dev. C01p. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-San Antonio 1978, writ
dism'd); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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Initially, we must address the district's obligations under the Act. Section 552.301 of the
Govemment Code prescribes the procedures that a govenllnental bodymust follow in asking
tlns office to decide whether requested information is excepted from public disclosure.
Section 552.301(b) requires that a govemmental body ask for a decision from this office and
state which exceptions apply to the requested information by the tenth business day after
receivingtherequest. Gov't Code § 552.301(b). You inform us that the district received the
request at issue on December 14, 2009. However, you did not request a ruling from this
office until January 22,2010. Accordingly, we find that the district failed to comply with
the requirements of section 552.301(b) ofthe Govemment Code.

Pursuant to section 552.302 of the Govemment Code, a govemmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the govemmental body
demonstrates a compelling reason to withhold the infonnation from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no
pet.); Hancockv. StateBd. a/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin1990, no writ);
see also Open Records Decision No. 630 (1994). A compelling reason exists when
third-party interests are at stake or when information is confidential by law. Open Records
Decision No. 150 (1977). Because third party interests are at stake, we will address whether
the submitted information must be withheld to protect the interests of the third parties.

Next, we note the district asserts that the submitted agreement may be confidential because
it contains a confidentialityprovision. We note that information is not confidential under the
Act simply because the party that submits the infonnation anticipates or requests that it be
kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
cr~x. 1976)._ In other words,~ag(}v~~l11J.!1entalbodY~annot overrule or rep~alp:r()vi~i()llSQf_

the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3(1990) ("[T]he obligations of a govemmental body
under [the Act] cmmot be compromised simplyby its decision to enter into a contract."), 203
at 1 (1978) (mere expectation of confidentiality by person supplying information does not
satisfy requirements of statutory predecessor to Gov't Code § 552.110). Consequently,
lUlless the submitted agreement comes within an exception to disclosure, it must be released,
notwithstanding any expectation or agreement to the contrary.

An interested third party is allowed ten business days after the date of its receipt of the
govenllnental body's notice lUlder section 552.305(d) to submit its reasons, ifany, as to why
infonnation relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As of the date of this letter, we have not receive'd comments from
MedAssets explaining why the submitted information should not be released. Therefore, we
have no basis to conclude MedAssets has protected proprietary interests in the submitted
infonnation. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial information, party must show by specific "factual
evidence, not conclusory or generalized allegations, that release of requested infOlmation
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would cause that party substantial competitive hann), 552 at 5 (1990) (party must establish
primafacie case that infonnation is trade secret), 542 at 3. Accordingly, the district may not
withhold the submitted infOlmation on the basis ofany proprietary interest MedAssets may
have in the infonnation. As no exceptions to disclosure have been raised, the submitted
infonnation must be released to the requestor.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

~.
Nneka Kanu
Assistant Attorney General
Open Records Division
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NKldls

Ref: ID# 374291

Enc. Submitted documents

c: Requestor
(w/o enclosures)

MedAssets Supply Chain Systems, LLC
280 South Mount Auburn Road
Cape Girardeau, Missouri 63703
(w/o enclosures)
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