
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 1, 2010

Ms. Luz E. Sandoval-Walker
Assistant City Attomey
City ofEI Paso
2 Civic Center Plaza 9th Floor
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0R2010-04629

Dear Ms. Sandoval-Walker: .. '.., ." \

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonu'ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# ~77701.

The El Paso Police Department (the "department") received arequest for infonnation relating
to a specified incident. You claim that the requested infomlation is excepted from disclosure
under sections 552.101 and 552.108 of the Govemment Code. We have considered the
exceptions you claim and reviewed the infomlation you submitted.

Section 552.101 ofthe Govemment Code excepts fi'om disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses cOlmnon-law privacy and excepts from
disclosure private facts about an individual. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.;2d 668 (TeX';. 1976).; Informat~onisexcepted from required public disclosure
by a commOll-law right of pri.vacy,if the infonnation (1) contains highly intimate or
embalTassing facts, the publication Ofwhich would be 11ighly objectionable to a reasonable
person, and (2-) is not oflegitimate concern to the public. Id. at 685.

In Open RecOrds Decision No. 393 (1983), this office concluded that generally only that
infomlation that either identifies or tends to identify a victim of sexual assault or other
sex-related offense may be withheld under cOlmnon-law privacy; however, because the
identifying infomlation was inextricably intertwined with other releasable infomlation,
the govenmlental body was required to withhold the entire repOli. ORD 393 at 2; see Open
Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex.
App.-EI Paso 1992, writ denied) (identity ofwitnesses to and victims ofsexual harassment
was highly intimate or embalTassing infonnation, and public did not have a legitimate
interest in such infonnation); Open Records Decision No. 440 (1986) (detailed descriptions
of serious seXl1al offenses must be withheld). '
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In this instance, the submitted infol11lation is related to an investigation of an alleged sexual
assault, and the' requestor lmows the identity of the alleged victim. Under these
circumstances, withholding only the victim's identity would not preserve her common-law
privacy. Thus, the department would ordinarily be required to withhold all ofthe submitted
information under section 552.101 of the Govemment Code in coiljunction with common­
law privacy.

In this instance, however, the requestor is a representative ofthe Adult Protective Services
division of the Texas Department of Family and Protective Services ("DFPS,,).l Under
chapter 48 ofthe Human Resources Code, the duties ofDFPS include investigation ofabuse,
neglect, or exploitation in the provision of services to an elderly or disabled person. See
Hum. Res. Cqde §§ 48.151, .152. Section 48.154 ofthe Human Resources Code provides
in part:

(a) The [DFPS] or state agency, as appropriate, shall have access to any
records or documents, including client-identifying inf01111ation and medical
and psychological records, necessary to the perfOl11lanCe of the [DFPS]' s or
state agency's duties under this chapter. The duties include but are not
limited to the investigation ofabuse, neglect, or exploitation or the provisions
of services to an elderly or disabled person. A person or agency that has a
record or document that the [DFPS] or state agency needs to perfol1n its
duties under this chapter shall, without mmecessary delay, make the record
or document available to the [DFPS] or agency.

Id. § 48.154(a). The request for infol1nation reflects the requestor seeks the submitted
infol1nation fqr purposes of an Adult Protective Services investigation. Consequestly, we
understand that DFPS is in need of this infol1nation in order to perform its duties lmder
chapter 48 of the Human Resources'Code, which include investigation ofabuse, neglect, or
exploitation of a disabled person. See id. §§ 48.151, .152. Thus, because the requestor is
seeking infol111ation needed to perfol1n the duties ofDFPS under chapter 48, the requestor
has a right of access to the submitted inf01111ation under section 48.154 of the Hmnan
Resources Code. Although the infol11lation at issue is confidential under common-law
privacy, a statutory right of access generally prevails over the conunon law. See Gallagher
Headquarters Ranch Dev., Ltd. v. City of San Antonio, 269 S.W.3d 628, 637 (Tex.
App.-San Antonio 2008, pet. filed) (when statute directly conflicts with common-law
principle or claim, statutory provision controls and preempts COlllil10n law; legislature may
enact legislation that preempts or supersedes conmlon-law principle). Therefore, because
the requestor's statutory right of access prevails over COlllillon-law privacy, none of the
submitted infol1nation may be withheld on privacy grounds.

ISee Act of June 2, 2003, 78th Leg., R.S., ch. 198, § 1.27, 2003 Tex. Gen. Laws 611, 641 ("A
reference in law to the Department ofProtective and Regulatory Service means the Department ofFamily and
Protective Services.").
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The depmiment also seeks to withhold the submitted infonnation under section 552.108 of
the Gove111l11ent Code.2 Additionally, the submitted infonnation includes social security
numbers that may ordinarily be withheld lmder section 552.147 of the Govennnent Code.3

These sections, however, are general exceptions to disclosure under the Act. A statutory
right of access generally prevails over the Act's general exceptions to disclosure. See Open
Records Decision Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right
ofaccess to information), 451 (1986) (specific statutory right ofaccess provisions overcome
general excep~ions to disclosure under the Act). Thus, because the requestor's statutoryright
ofaccess prevails over sections 552.108 and 552.147, the depmiment may not withhold any
of the submitted information on the basis of either of those exceptions. Acco~-dingly, the
submitted inf;nnation must be released to the requestor.4

This letter ruling is limited to the particular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

Sinc~A-,. /

C/~/

Cln-is Schulz
Assistant Attomey General
Open Records Division

This ruling triggers important deadlines regarding the rights and responsibilities of the
govennnental,body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of the Attorney General's Open Govenmlent Hotline, toll fi-ee,
at (877) 673-.6839. Questions concel11ing the allowable chm-ges for providing public
infol111ation lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey <p-eneral, toll fi-ee, at (888) 672-6787.

CS/cc

2SectiOl1552.1 08(a)(l) excepts from disclosme "[i]nfOlTIlation held by a law enforcement agency or
prosecutor that d~a1s with the detection, investigation, or prosecution ofcrune ... if ... release ofthe information
would ulterfere vvith the detection, u1Vestigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1).

3Section 552.147 provides in part that "[t]he social secmity l1lU11ber of a living person is excepted
from" required public disclosme under the Act. Gov't Code § 552.147(a).

4Because the requestor has a special right of access lUlder section 48.154 to information that would
ordularily be protectedby section 552.101 ofthe GovelTIment Code, the department must request anothenulmg
if it receives a request for this same uuonnation from another requestor. See Gov't Code §§ 552.301, .302.
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Ref: ID# 377701

Ene. Submi,tted documents
,

cc: Requestor
(w/o enclosures)


