
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

~.:

April 8, 2010

Ms. Martha T. Williams
Olson & Olson L.L.P.
Attorney for the City of Friendswood
2727 Allen Parkway, Suite 600
Houston, Texas 77019

0R2010-04987

Dear Ms. Williams

You ask whether certain info1111ation is subj ect to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 375235

The City ofFriendswood (the "city"), which you represent, received a request for all police
info1111ation pertaining to a specified case and all police infOlmation peliaining to a named
individual. You claim that the requested information is excepted from disclosure under
sections 552.101, 552.108, 552.130, and 552.147 of the Govel11ment Code. We have
considered the exceptions you claim and reviewed the submitted info1111ation.

. .

Initially, we must address the city's procedural obligations under section 552.301 of the
Govermllent Code. Section 552.301 prescdbes procedul'es that a govel11mental body must
follow in askin.g this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a govel11mental body must ask for a decision
from this office and state the exceptions that apply within ten business days ofreceiving the
written request. See Gov:'t Code § 552.301(b). You state that the request was received by
the city on January 13, 2010. We note that this office does not count the date the request was
received or holidays as business days for the purpose of calculating a governmental body's
deadlines under the Act. You inform us that January 18, 2010 was a holiday for the city.
Accordingly, the ten business-day deadline was January 28,2010. However, your request
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for a ruling is'postmarked January 29,2010. 1 See Gov't Code § 552.308 (describing rules
for calculating submission dates of documents sent via first class United States mail,
COlllinon or contTact canier, or interagency mail). Accordingly, the city did not request a
decision from this office within the ten-business-day period prescribed by
section 552.301 (b). Consequently, we find you have failed to comply with the requirements
of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released, unless a compelling reason exists to
withhold the infornlation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. ofIns., 797
S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). A compelling reason exists when third-pmiy interests are at stake or when
information is confidential under other law. See Open Records Decision Nos. 630 at 3,325
at 1 (1982). Although you raise section 552.108 of the Government Code, this section is a
discretionary exception that protects a govenunental body's interests and may be waived.
See Open Records Decision Nos. 663 at 5 (1999) (untimely request for decision resulted in
waiver of discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108
subject to waiver). As such, it does not constitute a compelling reason to withhold
infornlation. Therefore, the city may not withhold mlY of the submitted infOlmation under
section 552.108 of the Governinent Code. However, sections 552.101 and 552.130 of the
Govenunent Code can provide compelling reasons to overcome this presumption; therefore,
we will consider whether these sections require the city to withhold the submitted
infornlation. ;

Section 552.l.O1 of the GovenU1lent Code excepts :6..om public disclosure "infonnation
considered to be confidential by law, either constitutional, statutory, orbyjudicial decision."
Gov't Code §552.1 01. This exception encompasses the doctrine of cOlllinon-law privacy,
which protects information if (1) the infonnation contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) the infonnation is not oflegitimate concem to the public. Indus. Found. v. Tex. Indus.
Accident Bd." 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82. A
compilation of an individual's criminal history is highly embarrassing infonnation, the
publication ofwhich would be highly objectionable to a reasonable person. Cf Us. Dep 't

ofJustice v. Reporters Comm.for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual's privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled

IWe note that although the city did send the request for infol111ation by facsllnile to our office on
January 28, 20~O, tlus facsll1ule did 110t serve to request a decision from tills office. See Gov't
Code § 552.30I(b)
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sunmlary of inf01111ation and noted that individual has significant privacy interest in
compilation of one's criminal history). FUlihennore, we find a compilation of a private
citizen's climina1 history is generally not oflegitimate conce111 to the public.

The present request, in part, seeks any records pertaining to a named individual. This aspect
of the request; in part, requires the city to compile the named individual's criminal history,
thus implicating the named individual's right to privacy. Additionally, the request also refers
to a specified police report conce111ing the named individual. Therefore report
number 07-000311, which was specifically requested, is not part of the criminal history
compilation. To the extent the city maintains other records listing the named individual as
a suspect, alTestee, or criminal defendant, the city must withhold this information lmder
section 552.101 in conjunction with cmllinon-1aw privacy. However, inf01111ation that refers
to an individual solely as a victim, witness, or involved person is not private and may not be
withheld under section 552.101 on the basis of conml0n-1aw privacy. We note you have
submitted reports that do not list the named individual as a suspect, alTestee, or criminal
defendant. These repmis do not consist ofa compilation ofthe named individual's climina1
history and-may not be withheld under section 552.101 of the Govemment Code on that
basis. Thus, we will address your arguments against disclosure for repmi 07-0003111 and
any information that does not list the named individual as a suspect, alTestee, or criminal
defendant.

Cmllillon-1aw privacy also protects the types of inf01111ation considered intimate or
embalTassingby the Texas Supreme COUli in Industrial Foundation, including infonnation
relating to sexlla1 assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. See In.dus. Found., 540 S.W.2d at 683. FUlihennore, as noted above, an individual's
criminal history when compiled by a gove111menta1 body may be protected under
common-law privacy. Cf United States Dep 't ofJustice v. Reporters Comm. for Freedom
of the Press, 489 U.S. 749 (1989). Upon review, we find portions of the submitted
information are intimate or embarrassing and ofno legitimate public interest. Accordingly,
the city must withhold this infol111ation, which we have marked, under section 552.101 of
the Gove111ment Code in conjwlction with cOlllinon-law privacy.

Section 552.101 also encompasses section 261.201(a) ofthe Family Code, which provides
as follows:

(a) [T]he following inf01111ation is confidential, is not subject to public
re1eas~ under Chapter 552, Govenmlent Code, and maybe disclosed only for
purpo~es consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:
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(1) a repOli of alleged or suspected abuse or neglect made
. under this chapter and the identity of the person making the
'. report; and

'(2) except as otherwise provided in this section, the files,
repOlis, records, conmmnications, audiotapes, videotapes, and

. working papers used or developed in an investigation under
'this chapter or in providing services as a result of an

investigation.

Fam. Code § 261.201(a). Report munber 07-000311 consists of files, reports, records,
conmmnications, audiotapes, videotapes, or working papers used or developed in an
investigation under chapter 261 of the Family Code. See id. § 261.001 (1)(E) (definition of
"abuse" includes sexual assault under Penal Code section 22.011); see also Penal
Code § 22.0l1(c)(1) (defining "child" for purposes ofPenal Code section22.011 as a person
younger than 17 years of age). Accordingly, we dete11l1ine that repOli number 07-000311,
which we have marked, is within the scope ofsection 261.201. You do not indicate that the
city has adopted a rule govel1ling the release of this type of information; therefore, we
assume that 110 such regulation exists. Given that assumption, we conclude repOli
number 07-000311 is confidential pursuant to section 261.201 of the Family Code and the
city must withllold it in its entirety lmder section 552.101 of the Govermnent Code.

Section 552.101 also encompasses criminal history records infonnation ("CHRI") generated
by the National Crime Infonnation Center or by the Texas Crime Infonnation Center.
Title 28 ofpart 20 ofthe Code ofFederal Regulations govel1lS the release ofCHRI that states
obtain :5:om the federal govenllnent or other states. See Open Records Decision No. 565
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. Section 411.083 of the Govenllnent Code deems confidential CHRI
that the Depmiment of Public Safety ("DPS") maintains, except that DPS may disseminate
this information as provided in chapter 411, subchapter F of the Govenmlent Code. See
Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. See Gov't Code
§411.089(b)(l). Other entities specified in chapter411 ofthe Govenllnent Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release eHRI except as provided by chapter 411. See generally Gov't Code
§411.090-.127. Furthe11l10re, any CHRI obtained from the DPS or any other criminaljustice
agencymust be withheld under section 552.101 ofthe Govenmlent Code in conjunction with
Goven1l11ent Code chapter 411, subchapter F. Upon review, we find that the information we
have marked consists of CHRI for the purposes of chapter 411. Accordingly, the city must
withhold this information under section 552.101 of the Govenmlent Code in conjunction
with section 411.083 of the Government Code.
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Section 552.1'30 ofthe Govel11ment Code excepts :5:om disclosure infol111ation that "relates
to ... a moto~' vehicle operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state." Id.
§ 552.130. Accordingly, the city must withhold the Texas motor vehicle infol111ation we
have marked under section 552.130 of the GovenU11ent Code.2

Section 552.137 ofthe GovenU11ent Code excepts :5:om disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a gove111l11ental body," unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail address in the remaining infonnation is not specifically excluded by
section 552.137(c). As such, this e-mail address, which we have marked, must be withheld
under section 552.137, unless the owner of the address has affirmatively consented to its
release. See id. § 552.137(b).3

Section 552.147 ofthe Govenllnent Code provides "[t]he social security number of a living
person is excepted from" required public disclosure under the Act. Id. § 552.147. Therefore,
the city may withhold the social security numbers in the remaining infonnation lU1der
section 552.147 of the Government Code.4

In sunllnary, to the extent the city maintains infonnation listing the named individual as a
suspect, alTestee, or criminal defendant, the city must withhold this infol111ation under
section 552.101 in conjunction with cOllinon-law privacy. The city must withhold the
infol111ation we have marked under section 552.101 in conjunction with conllnon-law
privacy. The city must withhold repOli munber 07-000311 under section 552.101 of the
Gove111l11ent Code in conjunction with section 261.201 ofthe Family Code. The city must
withhold the infonnation we have marked under section 552.101 of the Govermnent Code
in conjunction with section 411.083 of the Govenllllent Code. The city must withhold the
Texas motor vehicle infol111ation we have marked under section 552.130 ofthe GovenU11ent
Code and the.e-mail address we have marked under section 552.137 of the GovenU11ent

2We no~e this office recently issued Open Records Decision No. 684 (2009), a previous detemunation
authorizing all governmental bodies to withhold ten categories ofinfonnation, including Texas driver's license
and license plate.lmmbers lUlder section 552.130 ofthe Government Code, without the necessity ofrequesting
an attorney general decision.

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public lUlder section 552.137 of the Govermnent Code, without the necessity of
requesting an attorney general decision.

4We note that section 552.147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security nmllber from public release without the necessity ofrequesting a decision ±i.-om
tIlls office lmder the Act.
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Code. The citymaywithll0ld the social securitynumbers in the remaining inf01111ation under
section 552.147 ofthe Govennnent Code. The remaining information must be released.

This letter ruling is limited to the pmiicular inf01111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other cirClU11stances.

This ruling triggers important deadlines regarding the rights mld responsibilities of the
govenmlentalbody and ofthe requestor. For more inf01111ation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Govenmlent Hotline, toll free,
at (877) 673":6839. Questions conce111ing the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Sincerely, ~

Jonathan Miles
Assistant Attol11ey General
Open Records Division

JM/cc

Ref: ID# 375235

Ene. Submitted documents

c: Requestor
(w/o e~lclosures)


