
GREG ABBOTT

April 12, 2010

Ms. Ruth H. Soucy
Deputy General Counsel for Open Records
Texas Comptroller of Public Accounts
P.O. Box 13528
Austin, Texas 78711-3528 ..

Dear Ms. Soucy:

-".' ..

0R2010-05117

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenmlent Code. Your request was
assigned ID# 376686 (Comptroller ID# 6155529698).

The Texas Comptroller of Public Accounts (the "comptroller") received a request for
applications, correspondence, and other infollnation relating to a named individual's claim
for compensation for wrongful imprisomnent. You claim that the requested inf01111ation is
excepted from disclosure under section 552:103 of the Gove111111ent Code. We have
considered the exception you claim and reviewed the inf01111ation you submitted. 1

Section 552.103 of the Goverl1~nent Code provides in part:

(a) Inf01111ation is excepted :6:om [required public disclosure] if it is
infonnation relating to litigation of a civil or climinal nature to which the
state or a political subdivision is or maybe a pmiy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person?s office or employment, is or may be a pmiy.

IThis letter ruling assumes that the submitted representative samples of information are truly
representative of the requested information as a whole. This ruling neither reaches nor authorizes the
comptroller to withhold any info1TI1ation that is substalltially different from the submitted infol1nation. See
Gov't Code §§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equtd EmpioJl1unt OppOr&lIn;I)' Emplo)·a. Prinutl nil Ruycltd Papa



Ms. Ruth H. Soucy - Page 2

(c) Inf01111ation relating to litigation involving a govenU11ental body or an
officer or employee of a govel11mental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infol111ation for
access to or duplication of the infol111ation.

Gov't Code § 552.103(a), (c). A govenU11ental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of tIns exception to the infol111ation that it seeks to
withhold. TO"l.11eet this burden, the govemmental body must demonstrate that (1) litigation
was pending orreasonably anticipated on the date ofits receipt ofthe request for information
and (2) the infol111ation at issue is related to the pending or anticipated litigation. See Univ.
o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.);
Heardv. Houston Post Co., 684 S.W.2d210 (Tex. App.-Houston [l st Dist.] 1984, writrefd
n.r.e.). Both elements ofthe test must be met in order for infomlation to be excepted from
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). To

- establish that litigation is reasonably anticipated, a govemmental body must provide this
office with "concrete evidenceshowing that the claim that litigation may ensue is more than
mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is
reasonably anticipated must be detennined on a case-by-case basis? ld.

You infol111 us that the submitted infonnation is related to litigation involving the
comptroller, the named individual, and a law finn that represented the named individual in
seeking compensation for wrongful imprisomnent. You state, and have provided
documentatio!l demonstrating, that the comptroller was a paliy to a pending lawsuit
involving the;individual and the law finn on the date of the comptroller's receipt of this
request for infol111ation. You also contend that the comptroller reasonably allticipated
litigation on tlle date of her receipt of this request. You infonn us that in addition to the
pending lawsuit, the law firm has filed a claim with the comptroller for compensation. You
explain that if the comptroller denies a claim for compensation for wrongful imprisonment
under section 103.051 of the Civil Practice and Remedies Code, the claimant may seek
mandamus review. Based on your representations and our review of your supporting
documentation, we find that the comptroller was a pal"ty to pending litigation when she
received this request for information. We further find that the comptroller reasonably
anticipated litigation on the date of her receipt of this request. We also find that the

. infol111ation at issue is related to the pending and anticipated litigation. We therefore

2Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party t60k the following objective steps toward litigation: (1) filed a complaint with the federal Equal
Employment Opporumity Connnission, see Open Records Decision No. 336 (1982); (2) hired an attorney who
made a demand for disputed payments and tlrreatened to sue iftlle payments were not made promptly, see Open
Records Decisiop No. 346 (1982); and (3) tln'eatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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conclude that the comptroller may withhold the submitted infomlation at this time under
section 552.103 of the Government Code.

In reaching this conclusion, we assume that the opposing pmiy in the pending and anticipated
litigation has not seen or had access to any of the infomlation at issue. The purpose of
section 552.103 is to enable a govemmental body to protect its position in litigation by
forcing partie~ to obtain information that is related to litigation through discoveryprocedures.
See Open Records Decision No. 551 at 4-5 (1990). If the opposing party has seen or had
access to information relating to pending or anticipated litigation, through discovery or
otherwise, then there is no interest in withholding such infonnation :B:om public disclosure
under section552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We also
note that the applicability of this exception ends once the related litigation concludes or is
no longer reasonably anticipated. See Attomey General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmentaVbody and ofthe requestor. For more infonnation conceming those rights and
responsibilitiCis, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenmlent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator oftheOffice of
the Attomey General, toll free, at (888) 672-6787.

ames W. Monis, ill
Assistant Attomey General
Open Records Division

JWM/cc

Ref: ID# 376686

Enc: Subm~tted documents

c: Requestor
(w/o enclosures)


